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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 


Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the House Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is necessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 
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LANG, TED R. AWA Docket No. 113. Consent order 


PEARSON, ALLAN. AWA Docket No. 117. Consent order — 
Sanction 


RoBeY, GEORGE J. and Eva J. AWA Docket No. 94. Order of 
dismissal 


ROBINSON, RICHARD “Dick”, d/b/a ADANAC FILM PRODUC- 
TIONS, Ltp. AWA Docket No. 110. Consent order 


SHANNON, GREGORY D. and Patricia A., d/b/a LAB ASSOCI- 
ATES-TOTEM Farms. AWA Docket No. 114. Consent 


(No. 19,176) 
In re ALLAN PEARSON. AWA Docket No. 117. Decided June 6, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for serious violations 
of the Act and the regulations and standards issued thereunder in connection with 
his operations as a Class A dealer as set forth herein. Respondent is ordered to dis- 
pose of all animals in his ownership. And respondent’s license as a registrant under 
the Act is revoked. 


Alexandra Maravel, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the Act. A complaint is- 
sued by the Administrator, Animal and Plant Health Inspection Service, 
pursuant to the Rules of Practice Governing Formal Adjudicatory Pro- 
ceedings Instituted by the Secretary Under Various Statutes (7 CFR 


1.130 et seq.), hereinafter referred to as the Rules of Practice, was 
779 
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Cite as 38 A.D. 779 
served upon the respondent named herein. This decision is entered pur- 
suant to the consent decision provision of the Rules of Practice (7 CFR 
1.138). 


The respondent admits the jurisdictional facts alleged in the first, un- 
numbered paragraph of the complaint. Respondent waives a hearing and 
further procedure in this matter and consents to the issuance of this 
decision agreed upon between the parties for the purpose of settling this 
matter. 


FINDINGS OF FACT 


1. Allan Pearson, hereinafter referred to as respondent, is an individ- 
ual whose address is Route 1, Seymour, Iowa 52590. 


2. At a!l times material herein respondent was licensed as a Class A 
dealer under the Act. Respondent’s license No. 42CAS was issued in 
1974. 


CONCLUSIONS 


Respondent’s admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure warrant the entry of such decision in this matter. 


Respondent, his agents and employees, directly or indirectly through 
any corporate or other device, in connection with his business as a dealer 
under the Act, shall cease and desist from the following: 


1. Failing to maintain minimum standards for the humane handling, 
care, and treatment of animals as set out in 9 CFR Chapter 1, Subchap- 
ter A, and in particular: 


2. Failing to keep housing facilities, including primary enclosures and 
outside wire runs, in good repair to protect and contain the animals; 


3. Failing to construct and maintain the interior surfaces of housing 
facilities so that they are substantially impervious to moisture to facili- 
tate sanitization; 
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4. Failing to keep primary enclosures clean of excreta and sanitized to 
prevent accumulation of excreta and contamination of the animals and 
to reduce disease hazards and odors; 


5. Failing to provide adequate ventilation for housing facilities; 
6. Failing to provide animals with adequate veterinary care; 
7. Failing to keep food and water receptacles clean and sanitized; and 


8. Failing to keep food stored in closed containers to prevent food sup- 
plies against infestation and contamination. 


Respondent shall dispose of the animals he owns by sale or other 
means as soon as possible but in any case not later than June 1, 1979. 
Respondent’s license No. 42CAS is hereby revoked. Such revocation 
shall become effective on June 1, 1979. No new license shall be issued to 
respondent until he has demonstrated compliance with the require- 
ments, regulations and standards issued under the Act and the order en- 
tered herein. 


This decision shall have the same force and effect as a decision entered 
after full hearing. It shall be final and effective upon issuance. 


(No. 19,177) 


In re GREGORY D. SHANNON and PATRICIA A. SHANNON, d/b/a LAB ASSO- 
CIATES-TOTEM FARMS. AWA Docket No. 114. Decided June 6, 1979. 


Consent order 


Respondents have consented to issuance of the order herein against them for violating the 
Act in failing to comply with the regulations and standards issued thereunder. Re- 
spondents are ordered to cease and desist from said violations. 


Alexandra Maravel, for complainant. 
Paul Gillingham, Seattle, WA, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the Act. A complaint is- 
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sued by the Administrator, Animal and Plant Health Inspection Service, 
pursuant to the Rules of Practice Governing Formal Adjudicatory Pro- 
ceedings Instituted by the Secretary Under Various Statutes (7 CFR 
1.130 et seq.), hereinafter referred to as the Rules of Practice, was 
served upon the respondents named herein. This decision is entered pur- 
suant to the consent decision provision of the Rules of Practice (7 CFR 
1.138). 


The respondents admit the jurisdictional facts alleged in the first, un- 
numbered paragraph of the complaint. Respondents waive a hearing and 
further procedure in this matter and consent to the issuance of this deci- 
sion agreed upon between the parties for the purpose of settling this 
matter. 


FINDINGS OF FACT 


1. Gregory D. Shannon is an individual whose address is 13640 132nd 
Avenue, N.E., Kirkland, Washington 98033. 


2. Patricia A. Shannon is an individual whose address is N. 2716 
Garylauri Court, Spokane, Washington 99206. 


3. At all times material herein, respondents were doing business as 
Lab Associates-Totem Farms licensed under the Act. 


CONCLUSIONS 


Respondents’ admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision warrant 
the entry of such decision in this matter. 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, in connection with business li- 
censed under the Act, shall cease and desist from failing to comply with 
the Act and all regulations and standards issued thereunder. 


Respondents’ license No. 91-B-14 was surrendered and cancelled 
upon termination of the respondents’ business. No new license shall be 
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issued to either respondent until such respondent has demonstrated 
compliance with the Act and the regulations and standards issued there- 
under. 


This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
fourteen days after service of the decision upon the respondents. 


(No. 19,178) 


In re GEORGE J. and EVA J. ROBEY. AWA Docket No. 94. Decided May 
15, 1979. 


Order of dismissal 


Garrett B. Stevens, for complainant. 
Respondents pro se. 


Decision by William J. Weber, Administrative Law Judge. 


Complainant has moved for dismissal of the Complaint on the grounds 
that respondents have surrendered their license to Departmental of- 
ficials. Respondents are in default. 


IT SHOULD BE AND HEREBY IS ORDERED that the Complaint is 
dismissed. 


(No. 19,179) 


In re RICHARD “DICK” ROBINSON, d/b/a ADANAC FILM PRODUCTIONS, LTD. 
AWA Docket No. 110. Decided May 23, 1979. 
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Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
in connection with his operations as a Class C zoo animal exhibitor thereunder. Re- 
spondent is ordered to cease and desist from failing to comply with the regulations 
and standards and is ordered to comply with the terms set forth in this order. 


Alexandra Maravel, for complainant. 
John S. Adams, Salt Lake City, Utah, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the “Act”. A complaint 
issued by the Administrator, Animal and Plant Health Inspection Serv- 
ice was served upon the respondent. An oral hearing was held before the 
Honorable John A. Campbell, Administrative Law Judge, in Salt Lake 
City, Utah on March 21, 1979. Complainant was represented by its coun- 
sel Alexandra Maravel, and respondent was present and represented by 
his counsel John S. Adams. Evidence, testimony and argument having 
been presented and during the course of the hearing the parties having 
stipulated and agreed to a settlement of the above captioned matter of 
which the Administrative Law Judge was fully advised on the record, 
this decision is entered pursuant to the consent decision provision of the 
Rules of Practice (7 CFR 1.138). 


Respondent admits the jurisdiction of the Secretary of the Depart- 
ment of Agriculture in this matter. Respondent makes no other admis- 
sions or declarations with respect to all other allegations contained in 
the complaint. The parties consent to the issuance without further pro- 
cedure of this decision agreed upon between them for the purpose of set- 
tling this matter. 


FINDINGS OF FACT 


1. Richard “Dick” Robinson, respondent, is an individual whose ad- 
dress is Box 240, Oakley, Utah 84055. 


2. At all times material herein, respondent, doing business as Adanac 
Film Productions, Ltd., was licensed under the Act as a Class C zoo ani- 
mal exhibitor as that term is defined in the regulations issued under the 
Act (9 CFR 1.1 (w) ). 
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CONCLUSIONS 


Respondent’s admission of jurisdiction and the parties’ consent to the 
issuance of this decision warrant the entry of such decision in this mat- 
ter. 


It is hereby ordered, adjudged and decreed as follows: 


1. Respondent shall install over the top of each of the bear cages visi- 
ble in Complainant’s Exhibit No. 4 two (2) adjoining sheets of plywood 
each measuring four feet by eight feet such that there shall be a mini- 
mum covering over the top of each of said cages equalling eight feet by 
eight feet. Said coverings shall remain upon the cages year round. 


2. During the winter months, more specifically at least from October 
through March of each year, respondent shall erect a solid plywood wall 
along the entire West, North and South exposures of those cages shown 
in Complainant’s Exhibit No. 4. The East side of said cages shall remain 
uncovered. 


3. During the summer months, more specifically April through Sep- 
tember, those cages shown in complainant’s Exhibit No. 4 shall remain 
as shown in the aforesaid Exhibit with respect to the North, South, East 
and West sides thereof. 


4. Respondent shall remove the bear from the smaller cage shown in 
Complainant’s Exhibit No. 11 into a larger cage with a minimum size of 
ten feet by ten feet by six feet (the same size as those cages shown in 
Complainant’s Exhibit No. 4). The top and side coverings on said cage 
shall be the same as the coverings set out in paragraphs 1, 2 and 3 of this 
Order with the exception that the top of said cage may be totally covered 
year round. 


5. Respondent shall maintain the conditions set out in paragraphs one 
through four of this Order at all times that respondent keeps bears, and 
any bear kept by respondent in the future shall be afforded conditions at 
least equal to those minimum standards set out in paragraphs one 
through four of this Order. 


6. Respondent shall cease and desist from any failure to comply with 
the terms of this Order pursuant to the regulations and standards issued 
under the Act and referred to herein, specifically Sections 3.102 and 
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3.103 (9 CFR 3.102, 3.103) and any regulations and standards promul- 
gated thereunder. 


7. The standards for shelter set out in paragraphs one through four of 
this Order meet the minimum standards and requirements of the Act 
and of sections 3.102 and 3.103 of the regulations issued thereunder (9 
CFR 3.102, 3.103) with respect to respondent’s animal facilities. 


8. The Department of Agriculture shall not inspect respondent’s 
premises unless the respondent or his designated agent accompanies the 
inspector(s). If the respondent is not able to accompany the inspector(s) 
at the time of the inspection, respondent shall designate an agent who 
shall accompany the inspector(s). Said designation may be made between 
respondent and the inspector(s) at the time of the inspection. 


9. Respondent shall comply with the conditions and requirements of 
this Order on or before June 1, 1979. In the event that the respondent 
has not complied with the terms of this Order on or before June 1, 1979, 
respondent's license No. 87-C-6 to operate as an exhibitor under the Act 
shall be revoked without further proceedings. Such revocation shall be 
effective on June 2, 1979. 


10. This decision shall become final and effective upon issuance. 


(No. 19,180) 


In re MR. and Mrs. TED R. LANG. AWA Docket No. 113. Decided May 
24, 1979. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a Class A deal- 
er thereunder. Respondents are ordered to cease and desist from said violations. 


Alexandra Maravel, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the Act. A complaint is- 
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sued by the Administrator, Animal and Plant Health Inspection Service, 
pursuant to the Rules of Practice Governing Formal Adjudicatory Pro- 
ceedings Instituted by the Secretary Under Various Statutes (7 CFR 
1.130 et seq.), hereinafter referred to as the Rules of Practice, was 
served upon the respondents named herein. This decision is entered pur- 
suant to the consent decision provision of the Rules of Practice (7 CFR 
1.138). 


The respondents admit the jurisdictional facts alleged in the first, un- 
numbered paragraph of the complaint. Respondents waive a hearing and 
further procedure in this matter and consent to the issuance of this deci- 
sion agreed upon between the parties for the purpose of settling this 
matter. 


FINDINGS OF FACT 


1. Mr. and Mrs. Ted R. Lang, hereinafter referred to as repondents, 
are individuals whose address is 5760 S.E. 68th Place, Carlisle, Iowa 
50047. 


2. At all times material herein respondents were licensed as Class A 
dealers under the Act. 


CONCLUSIONS 


Respondents’ admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure warrant the entry of such decision in this matter. 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, in connection with business li- 
censed under the Act, shall cease and desist from failing to comply with 
the Act and with the regulations and standards for the humane han- 
dling, care, and treatment of animals issued pursuant to the Act and set 
out in 9 CFR Chapter 1, Subchapter A, Part 3. 
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Respondents’ license No. 42 JAL has been voluntarily cancelled. No 
new license shall be issued to respondents until they have demonstrated 
compliance with the requirements of the regulations and the cease and 
desist order entered herein. 


This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
fourteen days after service of this decision upon respondents. 
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J. FLEISHMAN & Co., Inc. I&G Docket No. 71. Order remand- 
ing case for purpose of receiving evidence 


MOUNTAINSIDE BUTTER AND EcG Company. I&G Docket No. 
64. Order remanding case for further proceedings 


(No. 19,181) 


In re J. FLEISHMAN & Co., INC. I&G Docket No. 71. Decided June 15, 
1978. 


Order remanding case for purpose of receiving evidence 


Decision by Donald A. Campbell, Judicial Officer. 


Respondent, having moved for a remand of this proceeding, and com- 
plainant having no objection thereto, the proceeding is hereby remanded 
to the Administrative Law Judge for the purpose of receiving evidence, 
Provided, however, that the Decision and Order previously filed herein 
shall become final and effective on the 21st day after service of this 
Order unless respondent files an answer within 20 days after service of 
this Order, unless such time is extended by the Administrative Law 
Judge. 





(No. 19,182) 


In re MOUNTAINSIDE BUTTER AND EGG COMPANY. I&G Docket No. 64. 
Decided October 27, 1978. 
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Order remanding case for further proceedings 


Decision by Donald A. Campbell, Judicial Officer. 


This is an action under the Egg Products Inspection Act (21 U.S.C. 
1031-1056) to withdraw egg products inspection services from respond- 
ent, a corporation which operates an egg products processing plant, be- 
cause of respondent’s alleged violations of a consent order filed January 
10, 1977. The consent order provides: 


1. Egg Products Inspection Services are hereby withdrawn from the respond- 
ent, its officers, agents, servants, employees, representatives, and all persons in 
active concert or participation with it for a period of twelve (12) months: Pro- 
vided, however, That such withdrawal shall be held in abeyance and shall not be- 
come effective unless, within one (1) year from the effective date of this Order, 
the respondent or any officer, employee, agent, servant or representative of re- 
spondent fails to comply with any provisions of this Order or commits substantial 
violations which would be a basis for withdrawal of inspection services as current- 
ly specified in 7 CFR 59.160 (f) (1). Such failure to comply or commission of any 
such offense shall be deemed to have been established only after opportunity for 
hearing and final decision in a formal adjudicatory proceeding before the Secre- 
tary with all rights of judicial review exhausted. In such event, inspection services 
shall be withdrawn for the full period of twelve (12) months, and such withdrawal 
shall become effective immediately without further procedure. 


After a hearing, Administrative Law Judge Victor W. Palmer filed an 
initial Decision and Order on March 17, 1978, in which he found that 
during the period February through May 1977 respondent committed 
numerous and repeated “substantial violations of the regulations which 
would be a basis for withdrawal of inspection services under 7 CFR 
2859.160 (f) (1)” (Initial Decision, p. 10). Accordingly, he concluded that 
the 12-month suspension provided for in the consent order should be ef- 
fectuated. 


On June 30, 1978, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to the Administrative Procedure Act has been delegated (37 F.R. 
28475; 38 F.R. 10795; 42 F.R. 4395). 


Respondent, on appeal, raises no substantial evidence issue based on 
the present hearing record, but contends, for the first time that the 
Secretary lacks jurisdiction to withdraw inspection services in the cir- 
cumstances of this case, and that the record should be reopened for fur- 
ther proceedings. I disagree with respondent’s jurisdictional argument 
for the reasons set forth in Point I below. But for the reasons set forth in 
Point II below, a further hearing will be required. 
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I. Respondent's Jurisdictional Argument. 


Respondent argues that the Secretary lacks jurisdiction to withdraw 
inspection from its plant for violations of the regulations relating to 
sanitary practices (Appeal Brief, pp. 13-28). However, it is clear that the 
Secretary can withdraw inspection from a plant which violates the reg- 
ulations as to sanitary practices. The Secretary is authorized to “promul- 
gate such rules and regulations as he deems necessary to carry out the 
purposes or provisions of this chapter” (21 U.S.C. 1043). The regulations 
issued by the Secretary expressly authorize the withdrawal of inspection 
“for a specified period” (7 CFR 2859.160 (f) (4) ) for “the use of operating 
procedures or practices which are not in accordance with the regula- 
tions” relating to sanitary practices (7 CFR 2859.160 (f) (1) (ii) ). That 
regulation is reasonably related to the purposes of enabling legislation 
(see 21 U.S.C. 1031-1032), and is, therefore, valid. See Mourning v. Fam- 
ily Publications Service, Inc., 411 U.S. 356, 369; Gonzales v. Freeman, 
334 F.2d 570, 576-577 (C.A.D.C.). 


In addition, the Secretary’s authority to withdraw inspection is ex- 
pressly granted by § 6(b) of the Egg Products Inspection Act, which 
provides (21 U.S.C. 1035): 


§ 1035. Sanitary operating practices in official plants; required premises, facili- 
ties, and equipment; refusal by Secretary to inspect nonconforming plants. 


(a) Each official plant shall be operated in accordance with such sanitary prac- 
tices and shall have such premises, facilities, and equipment as are required by 
regulations promulgated by the Secretary to effectuate the purposes of this chap- 
ter, including requirements for segregation and disposition of restricted eggs. 


(b) The Secretary shall refuse to render inspection to any plant whose premises, 
facilities, or equipment, or the operation thereof, fail to meet the requirements of 
this section (emphasis supplied). 


Respondent argues that the words “any plant” emphasized above in 
subsection (b) mean “any plant other than an official plant.” ' Under re- 
spondent’s argument, this subsection applies only to plants applying for 
inspection, and it does not permit the withdrawal of inspection from an 
official plant already receiving inspection. But there is no basis for inter- 
polating that limitation into the statutory provisions. The Act defines 
the term “plant” as follows (21 U.S.C. 1033 (v) ): 


(v) The term “plant” means any place of business where egg products are proc- 
essed. 


1 “The term ‘official plant’ means any plant, as determined by the Secretary, at which in- 
spection of the processing of egg products is maintained by the Department of Agriculture 
under the authority of this chapter.” 21 U.S.C. 1033 (q). 
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Hence the term “any plant” in 21 U.S.C. 1035 (b) means any “place of 
business where egg products are processed.” And there is no basis for ex- 
cluding places of business where egg products are processed under in- 
spection. 


The word “any” is a broad and comprehensive term (see, e.g., United 
States v. Rosenwasser, 323 U.S. 360, 363; F.D.I.C. v. Winton, 131 F.2d 
780, 782 (C.A. 6); Kuhlman v. W.A. Fletcher Co., 20 F.2d 465, 468 (C.A. 
2); Keystone Tankship Corp. v. Willamette Iron & Steel Co., 222 F. 
Supp. 320, 322 (D. Ore.) ), and there is no basis for engrafting an excep- 
tion not stated. 


In view of the plain language of the Act set forth above, there is no 
need to resort to legislative history. But, in any event, the available leg- 
islative history supports the plain language of the Act. 

Section 6 (b) of the Egg Products Inspection Act quoted above (21 
U.S.C. 1035 (b) ) was taken directly from the language of § 7 (b) of the 
Poultry Products Inspection Act (21 U.S.C. 456 (b) ). The language of the 
two subsections is identical, except that the Poultry Products Inspection 
Act relates to “any establishment,” while the Egg Products Inspection 
Act relates to “any plant.” The legislative history of the Poultry Prod- 
ucts Inspection Act shows clearly that Congress intended by § 7 (b) of 
that Act (21 U.S.C. 456 (b) ) to give the Secretary authority to withdraw 


inspection from an “official establishment” which was currently being 
inspected. Specifically, the conference report relating to this subsection 
states (H. Rep. No. 1170, 85th Cong., 1st Sess., p. 12): 


The committee of conference has followed the House language in section 7 and, 
in doing so, points out that there is no authority in this bill for the Secretary to 
withdraw inspection from all of the plants operated by a company if he finds 
that only one or more of such plants are not complying with the regulations. [n- 
spection is on a plant-by-plant basis and may be withdrawn only from the par- 
ticular establishment— 

whose premises, facilities, or equipment, or the operation thereof, fail to 

meet the requirements of this section (emphasis supplied). 


Similarly, a summary explanation of the Conference Committee 
amendments to the Poultry Products Inspection Act states (103 Cong. 
Rec. 15169, 15170): 


It also appeared to the conferees that in many cases the administrative penal- 
ties, such as the withdrawal of service, would be sufficient so that criminal 
prosecution would not be required. 


The foregoing quotation from the Congressional Record showing that 
the Secretary has authority to withdraw inspection from an official es- 
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tablishment already receiving inspection plainly refers to § 7 (b) (21 
U.S.C. 456 (b) ), discussed above, since no other section of the Poultry 
Products Inspection Act provided for the withdrawal of inspection serv- 
ice. 


Hence there can be no doubt that the authority to “refuse to render in- 
spection to any plant” in the comparable subsection of the Egg Products 
Inspection Act (21 U.S.C. 1035 (b) ) includes the authority to withdraw 
inspection from an official plant already receiving inspection. 


The Poultry Products Inspection Act was amended in 1968, inter alia, 
by adding the following provisions (21 U.S.C. 467): 


§ 467. Inspection services. 


(a) Refusal or withdrawal; hearing; business unfitness based upon certain 
convictions; persons responsibly connected with the business. 


The Secretary may (for such period, or indefinitely, as he deems necessary to ef- 
fectuate the purposes of this chapter) refuse to provide, or withdraw, inspection 
service under this chapter with respect to any establishment if he determines, af- 
ter opportunity for a hearing is accorded to the applicant for, or recipient of, such 
service, that such applicant or recipient is unfit to engage in any business requir- 
ing inspection upon this chapter because the applicant or recipient or anyone re- 
sponsibly connected with the applicant or recipient, has been convicted, in any 
Federal or State court, within the previous ten years of (1) any felony or more 
than one misdemeanor under any law based upon the acquiring, handling, or dis- 
tributing of adulterated, mislabeled, or deceptively packaged food or fraud in con- 
nection with transactions in food; or (2) any felony, involving fraud, bribery, ex- 
tortion, or any other act or circumstances indicating a lack of the integrity needed 
for the conduct of operations affecting the public health. For the purpose of this 
paragraph a person shall be deemed to be responsibly connected with the business 
if he was a partner, officer, director, holder, or owner of 10 per centum or more of 
its voting stock or employee in a managerial or executive capacity. 


(b) Hearing to determine validity of withdrawal or refusal of inspection serv- 
ices; continuation of withdrawal or refusal. 


Upon the withdrawal of inspection service from any official establishment for 
failure to destroy condemned poultry products as required under section 455 of 
this title, or other failure of an official establishment to comply with the require- 
ments as to premises, facilities, or equipment, or the operation thereof, as pro- 
vided in section 456 of this title, or the refusal of inspection service to any appli- 
cant therefor because of failure to comply with any requirements under section 
456 of this title, the applicant for, or recipient of, the service shall, upon request, 
be afforded opportunity for a hearing with respect to the merits or validity of 
such action; but such withdrawal or refusal shall continue in effect unless other- 
wise ordered by the Secretary. 


(c) Finality and conclusiveness of determination; judicial review; record. 


The determination and order of the Secretary when made after opportunity for 
hearing, with respect to withdrawal or refusal of inspection service under this 





EGG PRODUCTS INSPECTION ACT 
Cite as 38 A.D. 789 


chapter shall be final and conclusive unless the affected applicant for, or recipient 
of, inspection service files application for judicial review within thirty days after 
the effective date of such order in the United States Court of Appeals as provided 
in section 457 of this title. Judicial review of any such order shall be upon the rec- 
ord upon which the determination and order are based. The provisions of section 
194 of Title 7 shall be applicable to appeals taken under this section (emphasis 
supplied). 


The emphasized language quoted in subsection (b) immediately above 
further shows that Congress construed its prior language discussed 
above (21 U.S.C. 456 (b) ) as authorizing the “withdrawal of inspection 
service from any official establishment.” 


The Egg Products Inspection Act contains language virtually identical 
to that quoted immediately above from 21 U.S.C. 467 (a) and (c), but 
does not contain the language as to a hearing contained in subsection (b) 
quoted immediately above. Specifically, the Egg Products Inspection 
Act provides (21 U.S.C. 1047): 


§ 1047. Refusal or withdrawal of inspection services; hearing; grounds; per- 
son deemed to have responsible connection with business; finality of order of 
Secretary; judicial review; other provisions for refusal of services unaffected. 


The Secretary (for such period, or indefinitely, as he deems necessary to effectu- 
ate the purposes of this chapter) may refuse to provide or may withdraw inspec- 
tion service under this chapter with respect to any plant if he determines, after 
opportunity for a hearing is accorded to the applicant for, or recipient of, such 
service, that such applicant or recipient is unfit to engage in any business requir- 
ing inspection under this chapter because the applicant or recipient or anyone re- 
sponsibly connected with the applicant or recipient has been convicted in any Fed- 
eral or State court, within the previous ten years, of (1) any felony or more than 
one misdemeanor under any law based upon the acquiring, handling, or distribut- 
ing of adulterated, mislabeled, or deceptively packaged food or fraud in connec- 
tion with transactions in food, or (2) any felony, involving fraud, bribery, extor- 
tion, or any other act or circumstances indicating a lack of the integrity needed 
for the conduct of operations affecting the public health. 


For the purpose of this section, a person shall be deemed to be responsibly con- 
nected with the business if he is a partner, officer, director, holder, or owner of 10 
per centum or more of its voting stock, or employee in a managerial or executive 
capacity. 


The determination and order of the Secretary with respect thereto under this 
section shall be final and conclusive unless the affected applicant for, or recipient 
of, inspection service files application for judicial review within thirty days after 
the effective date of such order in the United States court of appeals for the cir- 
cuit in which such applicant or recipient has its principal place of business or in 
the United States Court of Appeals for the District of Columbia Circuit. Judicial 
review of any such order shall be upon the record upon which the determination 
and order are based. The provisions of section 194 of title 7 shall be applicable to 
appeals taken under this section. 
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This section shall not affect in any way other provisions of this chapter for re- 
fusal of inspection services (emphasis supplied). 


Respondent relies on the fact that this section quoted immediately 
above (21 U.S.C. 1047) provides that the Secretary “may refuse to pro- 
vide or may withdraw” inspection whereas 21 U.S.C. 1035 (b) discussed 
above merely provides that the Secretary “shall refuse to render inspec- 
tion.” However, in view of the plain language of the Act and the indicia 
of legislative intent referred to above, it is clear that in the case of the 
Egg Products Inspection Act (21 U.S.C. 1035 (b) ) as in the case of the 
Poultry Products Inspection Act (21 U.S.C. 456 (b)), the authority to 
“refuse to render inspection” includes the authority to withdraw inspec- 
tion from an official plant or establishment already receiving inspection. 
The provisions in 21 U.S.C. 1047 (quoted last above) provide an addi- 
tional remedy to the Secretary. They do not indicate any restriction on 
the plain language of 21 U.S.C. 1035 (b) authorizing the Secretary to re- 
fuse to render inspection to any plant, including an official plant already 
receiving inspection. 


II. Respondent’s Request to Reopen Proceeding. 


Respondent requests that the proceeding be reopened (i) to allow 
“respondent to submit and cross-examine with respect to critical docu- 
ments which complainant was obligated to produce but failed to pro- 
duce” (Appeal, p. 29); (ii) “to permit respondent to submit additional evi- 
dence in support of its claim that it is being subjected to unfair, unrea- 
sonable, selective and arbitrary application and enforcement of the 
statute and regulations” (Appeal, p. 38); and (iii) to present evidence “to 
demonstrate that it is currently in substantial compliance with the 
statutes and regulations fairly and evenly enforced” (Appeal, p. 46). 


The rules of practice provide (7 CFR 1.146 (a) (2) ): 


(2) Petition to reopen hearing. A petition to reopen a hearing to take further 
evidence may be filed at any time prior to the issuance of the decision of the Ju- 
dicial Officer. Every such petition shall state briefly the nature and purpose of 
the evidence to be adduced, shall show that such evidence is not merely cumula- 
tive, and shall set forth a good reason why such evidence was not adduced at 
the hearing (emphasis supplied). 


Under this type of procedural rule, a proceeding will not be remanded 
if a party had full opportunity to present evidence at the original hear- 
ing, but failed to do so (National Labor R. Board v. Weirton Steel Co., 
135 F. 2d 494, 497 (C.A. 3); National Labor R. Board v. Aluminum Prod- 
ucts Co., 120 F.2d 567, 573 (C.A. 7)), or if the evidence is merely 
cumulative. 
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Prior to the oral hearing in this case, a prehearing conference was held 
on July 7, 1977, at which respondent’s counsel was provided full access 
to all daily inspection reports (Form PY 203) for all egg products plants 
in New Jersey for the 12-month period from June 1976 to June 1977. In 
addition, on July 25, 1977, complainant transmitted to respondent a list 
of proposed witnesses and a summary of noteworthy comments taken 
from the daily inspection reports for respondent’s plant that complain- 
ant anticipated using during the hearing. 


Although discovery, as such, is not permitted by the rules of practice 
in this proceeding, respondent was free to subpoena relevant witnesses 
and documents (21 U.S.C. 1051; 7 CFR 1.149). Respondent requested no 
subpoenas. 


The oral hearing in this proceeding ran from August 23 to August 26, 
1977, and did not reconvene until September 7, 1977. At the time the 
hearing was recessed, complainant had presented all of its evidence ex- 
cept the testimony of Mr. Howard M. Magwire, the National Supervisor 
for Egg Products. Hence respondent had a period of 11 days to analyze 
complainant’s evidence and to prepare its case. At no time was respond- 
ent’s counsel denied any extension of time by Judge Palmer. 


The Freedom of Information Act, used by respondent’s present counsel 
after the initial Decision was filed to acquire the so-called “new informa- 
tion” respondent now desires to include in the hearing record, was 
equally available to respondent’s prior counsel and could have been 
asserted by him to acquire most of the same information before the 
original hearing. Accordingly, respondent is not entitled to a new hear- 
ing to produce any evidence that could have been produced at the 
original hearing. 

However, the Department’s regulations require that any statements be 
furnished to the respondent that would be required to be produced in a 
criminal proceeding under the Jencks Act. Specifically, the regulations 
provide (7 CFR 1.141 (g) (iii) ): 


(iii) After a witness called by the complainant has testified on direct exami- 
nation, any other part may request and obtain the production of any statement, 
or party thereof, of such witness in the possession of the complainant which re- 
lates to the subject matter as to which the witness has testified. Such produc- 
tion shall be made according to the procedures and subject to the definitions 
and limitations prescribed in the Jencks Act (18 U.S.C. 3500). 


It would appear that either inadvertently, or because of a difference of 
opinion as to relevance, some documents were not furnished to re- 
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spondent’s counsel which might ? have been subject to production under 
the Jencks Act. 


Specifically, on August 6, 1975, Mr. E. F. Hoerning, Supervisory Egg 
Products Inspector, a key witness in the case, wrote a memorandum to 
James B. York, Regional Director, Grading Branch, setting forth strong 
opinions as to the “Goldsman Family.” Also, on October 6, 1976, Mr. 
Robert D. Poggio, another key witness, wrote a memorandum setting 
forth strong feelings as to the Goldsmans. * Although there is a great 
deal of evidence in the record indicating the strained relations between 
the Goldsmans and the inspection staff (see Tr. 104, 152-155, 159-160, 
176, 236-238, 291-292, 300-301, 369-370, 378, 382, 386-388, 432-435, 
450-451, 460, 504-505, 523, 540-548, 606-607, 615-622, 685-686, 756- 
758, 900, 936, 952-953, 955, 965, 993-995, 1001, 1025-1029, 1045- 
1051, 1057-1065, 1090-1091, 1095-1096; CX 21), the situation is at 
least somewhat analogous to United States v. Pacelli, 491 F. 2d 1108, 
1119 (C.A. 2), in which the Court held: 


Although appellant’s counsel possessed an abundance of impeaching material 
which he exploited at trial, none of this information conveyed quite so force- 
fully as Lipsky’s letter to Morvillo the * * * state of Lipsky’s mind * * *. * * * 
Appellant’s counsel would probably have sought to make this letter the “cap- 
stone” of his attack on Lipsky’s credibility * * *. Denial of the opportunity to 
use such forceful impeaching material bearing on the credibility of the govern- 
ment’s key witness mandates a new trial. 


The memoranda that should have been produced in this proceeding are 
not necessarily “impeaching material,” but they do show strong feelings 
as to the Goldsmans. The particular incidents giving rise to the memo- 
randa do not relate to the matters at issue here, but the attitude of the 
complainant’s staff towards the Goldsmans is highly relevant to the sub- 
ject matter of this proceeding. Respondent should have an opportunity 
to cross-examine complainant’s witnesses ‘ as to their attitude towards 
the Goldsmans, and whether it affected their inspection activities, in the 
light of any such memoranda written by the witnesses herein (not pre- 


? The issue is extremely close. But since such severe consequences are involved here, any 
substantial doubt should be resolved in favor of the respondent. 

3 Whether this memorandum was furnished to respondent’s counsel is not known for sure 
at this time. If it later appears that it was furnished, no further proceedings would be ap- 
propriate as to this memorandum. Another memorandum from Mr. Poggio dated July 9, 
1976, also should have been furnished to respondent’s counsel. 


‘ The cross-examination would extend at least to the authors of the documents, but might 
include cross-examination of other inspectors as to whether they were aware of the memor- 
anda, or the strong feelings reflected in the memoranda. This should be resolved in a pre- 
trial discussion between Judge Palmer and counsel. 
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viously furnished to respondent’s counsel) bearing on the attitude of 
complainant’s staff towards the Goldsmans. 


There is no time limit on such memoranda. Complainant refers to a 
July 1976 cut-off date imposed by Judge Palmer and not objected to by 
respondent, but the July 1976 date refers only to the evaluation forms 
(Form 227) relating to the inspectors (Tr. 207-213). Hence any memo- 
randa written at any time by the witnesses in this proceeding revealing 
the attitude of complainant’s staff towards the Goldsmans would be rele- 
vant. 


The credibility of the witnesses is decisive as to the evidentiary issues 
in this case. It is well settled that great weight must be afforded to the 
decisions of the Administrative Law Judges as to the credibility of the 
witnesses since they see and hear the witnesses testify (see, e.g., In re 
Lee Carter, 36 Agr Dec 1917, 1918 (1977); In re National Beef Packing 
Co., 36 Agr Dec 1722, 1736 (1977), appeal pending). Only in rare circum- 
stances can findings of fact by an Administrative Law Judge based on 
his evaluation as to the credibility of the witnesses be overturned (see, 
e.g., In re Gold Bell-I&S Jersey Farms, Inc., &G Doc. No. 65, decided 
August 22, 1978). Accordingly, it is quite likely that Judge Palmer’s 
findings will be decisive in this proceeding. His original findings were 
made in the absence of relevant information. It is neither necessary nor 


appropriate to have an extensive retrial of the issues in this proceeding, 
but Judge Palmer should permit the introduction of sufficient evidence 
to enable him to evaluate the credibility of the witnesses in the light of 
all admissible evidence. 


Although the proceeding would not be remanded for the purpose of af- 
fording respondent an opportunity to cross-examine with respect to 
memoranda that could have been obtained by respondent’s prior counsel 
under the Freedom of Information Act, since the proceeding has to be re- 
manded as a result of the Jencks Act memoranda referred to above, re- 
spondent should be permitted to produce any letters or memoranda it 
has obtained under the Freedom of Information Act (not previously fur- 
nished before or at the trial) relating to the attitude of the inspection 
staff towards the Goldsmans, such as the memorandum of July 28, 
1976, by Henry L. Weaver, and the document dated September 30, 
1976, entitled “Status of Egg Product Inspection Services at Mountain- 
side.” However, since respondent has no right to a remand in this re- 
spect, Judge Palmer should exercise discretion to be sure that these mat- 
ters do not unduly prolong the proceeding. Judge Palmer should receive 
sufficient evidence as to these matters so that he is satisfied that he can 
make a proper ruling as to the credibility of the witnesses who testified 
at the original proceeding. 
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Respondent also requests opportunity to present evidence as to its un- 
successful efforts to appeal from determinations made by inspectors sub- 
sequent to the filing of the initial Decision in this proceeding. This 
would be in the nature of newly discovered evidence, which would be ap- 
propriate unless no adverse inference is drawn from respondent's failure 
to appeal from the inspectors’ reports (see Finding 8, Initial Decision, pp. 
9-10). Respondent contended at the original hearing that it did not ap- 
peal the inspectors’ reports to Washington because it would merely have 
resulted in a more severe inspection the next day (see, e.g., Tr. 1077, 
1080-1081). Unless respondent’s explanation is accepted, the proceeding 
should be reopened to permit newly discovered evidence (that could not 
have been reasonably produced at the original hearing) in this area. 
However, it would appear that such evidence would unduly prolong the 
proceeding and would not be necessary to determine the credibility of 
the witnesses at the original hearing. Events occurring after the initial 
Decision in this case are not necessarily reflective of events occurring 
during the relevant time period. Moreover, it seems perfectly logical 
that irrespective of whether a complaint to Washington would have re- 
sulted in more severe inspection the next day, the Goldsmans might well 
have thought that that would have occurred. Accordingly, there is no 
strong basis for an inference resulting from respondent’s failure to ap- 
peal to Washington. It would seem that Judge Palmer should resolve the 
credibility issue as to the other issues without any inference based on re- 
spondent’s failure to appeal the inspectors’ daily reports. However, since 
the primary responsibility rests with Judge Palmer to determine the 
credibility of the witnesses at the original hearing, I will leave this mat- 
ter in his hands to resolve at the pretrial discussion with counsel. 


Respondent’s request to reopen the proceeding to demonstrate that it 
is currently in substantial compliance with the regulations is denied. 
Under the express terms of the consent order agreed to by respondent, 
the 12-month withdrawal of inspection services was to be effectuated if 
respondent, within one year from the effective date of the Order, “com- 
mits substantial violations which would be a basis for withdrawal of in- 
spection services as currently specified in 7 CFR 59.160 (f) (1).” If such 
substantial violations were committed, a later period of compliance 
would not negate the prior substantial violations which would trigger 
the sanction imposed under the consent order. 


In all administrative proceedings before this Department (as in the 
case of judicial proceedings), settlement agreements are enforced in the 
absence of extraordinary circumstances, such as fraud, duress or a uni- 
lateral mistake of fact (In re Indiana Slaughtering Co., 35 Agr Dec 1822, 
1827 (1976), affirmed sub nom. Indiana Slaughtering Co., Inc. v. Berg- 
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land, No. 76-3949 (E.D. Pa.), filed August 1, 1977). In the absence of 
such extraordinary circumstances, there is no basis for reconsideration 
by the Judicial Officer of the sanction specified by the consent order. In 
fact, such a reconsideration would require complete proof as to the viola- 
tions which formed the basis for the consent order, which would be com- 
pletely disruptive of the administrative process. 


In addition, it has been consistently held that evidence of current com- 
pliance with the Department’s regulatory programs is totally irrelevant 
in determining the sanction for past violations. See, e.g., In re L. R. 
Morris Produce Exchange, 37 Agr Dec 1112, 1120 (1978); In re Sam Leo 
Catanzaro, 35 Agr Dec 26, 35 (1976), affirmed sub nom. Catanzaro v. 
United States and Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 
(36 Agr Dec 467); In re J. Acevedo & Sons, 34 Agr Dec 120, 135 (1975), 
affirmed sub nom. J. Acevedo & Sons v. United States, 524 F.2d 977 
(C.A. 5). See, also, In re DeJong Packing Company, 36 Agr Dec 1181, 
1218-1220 (1977), appeal pending. 


This does not mean that if the violations are proven reconsideration of 
the 12-month suspension in the light of current conditions by the “Secre- 
tary” is inappropriate. Such reconsideration should be made by the ad- 
ministrative officials to whom the Secretary has delegated the responsi- 
bility for administering the Egg Products Inspection Act. It is never too 
late for the administrative officials to reconsider whether the 12-month 
suspension is still necessary to achieve the remedial purposes of the Act 
in view of changed conditions, if any. But the Judicial Officer has consis- 
tently refrained from exercising any authority of the Secretary other 
than his quasi-judicial authority. See, e.g., In re The Babcock Dairy Co. 
of Ohio, 35 Agr Dec 431, 444-445 (1976). 


Here as in In re Beech and Gray, 37 Agr Dec 1181 (1978); In re Bor- 
den, Inc., 37 Agr Dec 987 (1978); and In re The Babcock Dairy Company 
of Ohio, 35 Agr Dec 431 (1976), upon the filing of Judge Palmer’s re- 
vised initial Decision, the case will be automatically returned to the 
Judicial Officer for final Decision. The arguments previously filed will 
be regarded as relating to the revised initial Decision. The Judicial Of- 
ficer will determine at that time (after discussion with counsel) whether 
further briefs or oral argument will be permitted. Since in the absence of 
exceptional circumstances the Judicial Officer would be compelled to ac- 
cept Judge Palmer’s determination as to the credibility of the witnesses, 
it may be that further briefs or argument would not be productive. But a 
final determination in this respect cannot, of course, be made until after 
Judge Palmer files his revised initial Decision. 
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A final word should be said as to respondent’s argument that the fact 
that two inspectors were assigned to its plant while one inspector is as- 
signed to most plants proves that complainant did not administer in- 
spection service at respondent’s plant “in a fair and reasonable manner 
consistent with the administration of the egg products inspection 
service at all other official plants subject to such inspection.” Evidence 
was introduced which, if believed, satisfactorily explained why two in- 
spectors were assigned to respondent’s plant (see, e.g., Tr. 751-760, 
840-843). Moreover two inspectors were assigned to respondent’s plant 
prior to the signing of the stipulation on January 7, 1977, and respond- 
ent stipulated nonetheless that egg products inspection service at re- 
spondent’s processing plant had been administered in a fair and reason- 
able manner consistent with the egg products inspection service at all 
other official plants subject to such inspection. Hence the stipulation 
precludes respondent from contending that assigning two inspectors to 
respondent’s plant is per se evidence of a violation of the stipulation. 


For the foregoing reasons, the initial Decision should be vacated and 
the proceeding should be remanded to Judge Palmer for further proceed- 
ings consistent with the views set forth above. 


The initial Decision in this proceeding is vacated and the proceeding is 
remanded to the Administrative Law Judge for further proceedings in 
the light of the matters set forth above. Jurisdiction of this proceeding is 
retained by the Judicial Officer for the purpose of issuing a final Deci- 
sion and Order following the issuance of the revised initial Decision. 
This proceeding should be expedited insofar as practicable. 
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County Farr WHOLESALE MEAT Company, INC. FMIA Docket 
No. 34. Consent decision — provisions of 


(No. 19,183) 


In re COUNTY FAIR WHOLESALE MEAT COMPANY, INC. FMIA Docket No. 
34. Decided May 31, 1979. 


Consent decision — provisions of 


Respondent has consented to issuance of this decision, as provided herein. 


Helen Harris, for complainant. 
Edward J. Dauber, Newark, NJ, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This is a proceeding under the Federal Meat Inspection Act, as amend- 
ed (21 U.S.C. 601 et seg.), and the applicable Rules of Practice (9 CFR 
335.1 et seq.), to withdraw federal meat inspection service from re- 
spondent County Fair Wholesale Meat Company, Inc. (hereinafter re- 
ferred to as respondent County Fair). The proceeding was commenced by 
a complaint issued on May 9, 1978, by the Food Safety and Quality Serv- 
ice (FSQS), United States Department of Agriculture, which is responsi- 
ble for the administration of the Federal Meat Inspection Act (21 U.S.C. 
601 et seg.). The parties and Joel Rubin have agreed that this proceeding 
should be terminated by entry of the Consent Decision set forth below 
and have agreed to the following Stipulation: 


1. For purposes of this Stipulation and the provisions of this Consent 
Decision only, respondent County Fair and Joel Rubin admit the Find- 
ings of Fact set forth herein, admit all of the jurisdictional allegations of 
the complaint, and waive: 

802 
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(a) Any further procedural steps; 


(b) Any requirement that the final decision in this proceeding con- 
tain findings and conclusions with respect to all material issues of fact, 
law or discretion, as well as the reasons or bases therein; and 


(c) All rights to seek judicial review or otherwise to challenge or 
contest the validity of this decision. 


2. The Stipulation and Consent Decision are for settlement purposes 
in this proceeding only and do not constitute an admission or denial by 
respondent County Fair or Joel Rubin that they have violated the regu- 
lations or statutes involved. 


FINDINGS OF FACT 


1. Respondent County Fair is a corporation which operates a meat 
processing establishment at 94-01 Sutphin Boulevard, Jamaica, New 
York and is, and at all times material herein was the recipient of in- 
spection service under Title I of the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.). 


2. Joel Rubin was, at times material herein, President of, and respon- 
sibly connected with, responent County Fair. 


3. Joel Rubin, on or about October 27, 1976, was convicted in the 
Supreme Court of the State of New York, in the County of Kings, of a 
felony for the crime of bribery in the second degree. 


CONCLUSIONS 


Inasmuch as the parties and Joel Rubin have agreed to the provisions 
set forth in the following Consent Decision as the following disposition 
of this proceeding such Decision will be issued. 


I. The inspection service under Title I of the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.) is hereby actually withdrawn from and 
denied to respondent County Fair, its officers, directors, successors and 
assigns, directly or through any corporate or other device, for a period of 
21 calendar days to commence on June 1, 1979. 


II. The inspection service under Title I of the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.) is indefinitely withdrawn from and denied to 
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respondent County Fair and will not be provided for an indefinite period 
to respondent County Fair, its officers, directors, successors and assigns, 
directly or through any corporate or other device: 


a. Provided however: That such withdrawal and denial of inspec- 
tion shall be suspended for so long as Joel Rubin is not associated with 
respondent County Fair, its successors, or assigns, directly or through 
any corporate or other device, as a partner, officer, director, share- 
holder, consultant, or employee, and for so long as Joel Rubin provides 
no direction or advice to and exercises no control over or participation in 
any aspect of the operations of respondent County Fair, its successors, or 
assigns, directly or through any corporate or other device, and for so 
long as Joel Rubin does not enter on the premises of respondent, its suc- 
cessors, or assigns, and has no contact or dealings with federal meat in- 
spection personnel. 


b. And provided further: That such withdrawal and denial of in- 
spection shall be suspended unless, within two years of the effective date 
of this Consent Decision, respondent County Fair or any of its officers, 
employees or agents violate (as that term is defined in paragraph II (f) 
infra) any section of the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.) or Poultry Products Inspection Act (21 U.S.C. 451 et seq.), involv- 
ing the preparation, sale, transportation, or attempted distribution of 


any adulterated or misbranded products. 


c. And provided further: That such withdrawal and denial of in- 
spection shall be suspended unless, within five years of the effective 
date of this Consent Decision, respondent County Fair or any of its offic- 
ers, employees or agents unlawfully give, pay, or offer, directly or in- 
directly, any money or other thing of value to any meat inspector, meat 
grinder, other person acting on behalf of the United States Government, 
or other public official, in connection with any aspect of its operation. 


d. And provided further: That respondent County Fair, for five 
years from the effective date of this Consent Decision, shall: 


(1) not knowingly hire, in any capacity, any individual who has 
been convicted of bribery, attempted bribery, or solicitation of unlawful 
gratuity, and 


(2) Immediately dismiss from its employment any such individ- 
ual, hired after the effective date of this decision, when that individual’s 
conviction becomes known. 


e. And provided further: That this Consent Decision in no way 
limits, under any statute or regulation within the jurisdiction of the Sec- 
retary of Agriculture, Joel Rubin from operating as an independent 
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broker, provided, however, that respondent County Fair is not his exclu- 
sive or major account. 


f. And provided further: That the terms violate and violation, as 
used herein, mean a violation found upon conviction (or upon affirma- 
tion of conviction, if appealed), or upon final decision in a formal ad- 
judicatory proceeding before the Secretary (or upon affirmation of the 
Secretary’s decision, if appealed), and that if it is found that there is any 
such violation of any term of this Consent Decision the suspension of the 
withdrawal and denial of inspection service under Title I of the Federal 
Meat Inspection Act (21 U.S.C. 601 et seq.) shall be terminated and such 
withdrawal and denial will become effective immediately. 


g. And provided further: That this Consent Decision will become 
effective on May 31, 1979, except that the provisions of paragraphs (a) 
and (e) of section II shall not become effective until 180 days after the ef- 
fective date of this Consent Decision and except that those provisions 
concerning the severance of Joel Rubin’s shareholding or other financial 
or ownership interest in respondent County Fair, its successors and as- 
signs, will not become effective until one year after the effective date of 
this Consent Decision. 


h. And provided further: That any and all violations of the Federal 
Meat Inspection Act (21 U.S.C. 601 et seq.) and Poultry Products Inspec- 


tion Act (21 U.S.C. 451 et seg.) committed prior to the date of this Con- 
sent Decision shall not provide a basis for an administrative action for 
withdrawal and denial of inspection service under these statutes nor 
shall such violation provide a basis for an action alleging a breach of this 
Consent Decision. 
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(No. 19,184) 


In re J. K. FRAZIER. P&S Docket No. 5567. Decided June 7, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violations of the 


act and the regulations in connection with his operations as a market agency and 
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dealer thereunder as found herein. Respondent is ordered to cease and desist from 
said violations, and respondent is suspended as a registrant under the Act for 15 
days and thereafter until he is no longer insolvent and has complied fully with the 
bonding requirements under the Act. 


James A. Brennan, for complainant. 
Stephen F. Hefner, Sherman, TX, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed with the Hearing Clerk, USDA 
on May 1, 1978, by the Deputy Administrator, Packers and Stockyards- 
AMS, United States Department of Agriculture, alleging that the re- 
spondent’s financial condition does not meet the requirements of the Act 
and that the respondent willfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seqg.). An amended complaint was 
filed with the Hearing Clerk, USDA on July 14, 1978, alleging other 
violations of the Act and regulations. This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applicable to 
this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 


the complaint and specifically admits that the Secretary has jurisdiction 
in the matter, neither admits nor denies the remaining allegations of the 
complaint and amended complaint, waives oral hearing and further 
procedure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) J. K. Frazier, a/k/a Jack Frazier, hereinafter referred to as the re- 
spondent, is an individual whose address is 1428 Olive Street, Gaines- 
ville, Texas 76240. 

(b) Respondent at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in com- 
merce for his own account and of buying livestock in commerce on a 
commission basis; and 

(2) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
in commerce. 
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CONCLUSIONS 


The respondent having received the complaint and amended com- 
plaint and admitted the jurisdictional facts and the parties having 
agreed to the entry of this decision, such decision will be entered. 


The respondent, as an individual or partner, officer, director, agent or 
employee of a corporation, directly or through any corporate or other de- 
vice, in connection with his operations under the Packers and Stock- 
yards Act, shall cease and desist from: 


1. Operating as a dealer or market agency while insolvent, i.e., while 
current liabilities exceed current assets; 


2. Issuing checks in payment for livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the bank 
account upon which they are drawn to pay such checks when presented 
for payment; 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce; and 


4, Engaging in any business in commerce in any capacity for which 
bonding is required under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent as required by the Act 
and the regulations. 


The respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in any business sub- 
ject to the Act, including among other things, a cash receipts and dis- 
bursements journal, a record of livestock purchases and sales which in- 
cludes the number of head and weight of all livestock bought and sold 
each day, bank reconciliations, scale tickets, sales invoices, deposit slips, 
and check stubs. 


Respondent is suspended as a registrant under the Act for a period of 
fifteen (15) days and thereafter until he demonstrates that he is no 
longer insolvent and has the required bond or its equivalent as required 
by the Act and regulations. When respondent demonstrates that he is no 
longer insolvent and that he has the required bond or its equivalent, a 
supplemental order will be issued in this proceeding terminating the sus- 
pension, but only after the expiration of the fifteen (15) day period. 
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The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 

tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 19,185) 


In re GOTHAM PROVISION Co., INC., RUDOLPH and HELEN FISCHELMAYER, 
P&S Docket No. 5620. Decided June 18, 1979. 


Consent order 


Respondents have consented to issuance of a cease and desist order against them for violat- 
ing the Act and the regulations in connection with their operations as a packer 
thereunder as found herein. Respondents are ordered to cease and desist from said 
violations. 


Eric Paul, for complainant. 
Edwin H. Pewett and Charles A. Trainum, Jr., Washington, D.C., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint and Notice of Hearing filed by the 
Deputy Administrator, Packers and Stockyards, Agricultural Marketing 
Service, United States Department of Agriculture, alleging that the re- 
spondents willfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). This Complaint and Notice of Hearing was 
subsequently amended. The decision is entered pursuant to the consent 
decision provisions of the Rules of Practice applicable to this proceeding 
(7 CFR 1.138; 42 FR 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Amended Complaint and Notice of Hearing and specifically admit 
that the Secretary has jurisdiction in this matter, neither admit nor 
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deny the remaining allegations, waive oral hearing and further pro- 
cedure, and consent and agree, for the purpose of settling this proceed- 
ing and for such purpose only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gotham Provision Co., Inc., hereinafter referred to as respondent 
Gotham, is a corporation with its principal place of business located at 
7301 N.W. 74th Street, Medley, Florida, and a mailing address of P.O. 
Box 355, Miami Springs, Florida 33166. 


2. Respondent Gotham is and, at all times material herein, was: 


(a) A packer within the meaning of and subject to the provisions of 
the Act; and 


(b) Engaged in the business of buying livestock in commerce for 
purposes of slaughter and of manufacturing or preparing meats or meat 
food products for sale or shipment in commerce. 


3. Respondent Gotham’s average annual purchases of livestock exceed 
$500,000. 


4. Rudolph and Helen Fischelmayer, hereinafter referred to as the in- 
dividual respondents are now, and at all times material herein, were: 


(a) President and Secretary-Treasurer, respectively, of respondent 
Gotham; 


(b) Owners of 100 percent of the outstanding stock of respondent 
Gotham; and 


(c) Responsible for the direction, management and control of the 
operations of respondent Gotham. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


Gotham Provision Co., Inc., and Rudolph and Helen Fischelmayer, in- 
dividually, or as an officer, director, agent or employee of Gotham Provi- 
sion Co., Inc., or through any other corporate device or successor cor- 
poration, shall cease and desist from: 


(1) failing to pay, when due, the full purchase price of livestock; 
(2) failing to pay the full purchase price of livestock; 


(3) operating as a packer in commerce while their current liabilities 
exceed their current assets; unless the full purchase price of the livestock 
is paid at the time of purchase either in cash, by certified check or wire 
transfer of funds; 


(4) failing to hold in trust for the benefit of unpaid cash sellers of live- 
stock sufficient inventories of or receivables or proceeds from meat, 
meat food products, or livestock products derived from livestock pur- 
chased in cash sales to satisfy the statutory trust interests of such live- 
stock sellers; 


(5) failing to obtain and maintain, in the corporate respondent’s rec- 
ords and on the accounts or other documents issued pursuant to pur- 
chases of livestock, express written agreements setting forth the terms 
of any agreement for the use of drafts or other extensions of credit; 


(6) failing to obtain and maintain, in the corporate respondent’s rec- 
ords and on the accounts or other documents issued pursuant to pur- 
chases of livestock on a cash basis, express written agreements authoriz- 
ing the mailing of checks; 


(7) failing to prepare and maintain accounts, records and memoranda 
which fully and correctly disclose all transactions involved in their 
packer business. 


The provisions of this Order shall become effective on the first day 
after service upon the respondents. 


Copies of this decision shall be served upon the parties. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as A.D. 812 


(No. 19,186) 


In re UPLAND PACKING COMPANY. P&S Docket No. 5621. Decided June 
19, 1979. 


Bonding requirements — failure to comply with — Admission of facts — by 
failure to file answer 


Where respondent violated the Act and the regulations in connection with its operations as 
a packer thereunder in failing to comply with the bonding requirements thereof, re- 
spondent is ordered to cease and desist from said violation. 


William J. Weber, Administrative Law Judge. 
Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.). An 
initial Decision was filed on May 1, 1979, by Administrative Law Judge 
William J. Weber. An appeal to the Judicial Officer was filed by re- 
spondent on May 31, 1979. The Judicial Officer has final administrative 
authority to decide the Department’s cases subject to the Administrative 
Procedure Act (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395). ? 


After careful consideration of the record in this proceeding, the initial 
Decision and Order, attached hereto, is adopted as the final Decision in 
this proceeding except that paragraph 2 (b) of the Findings has been 
changed since respondent now has the required bond, the word “wil- 
fully” has been deleted before “violated” in the Conclusions since there is 
no need to determine whether the violation was wilful, and the effective 
date has been changed in view of the appeal. 


The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed. 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S DECISION, AS MODIFIED 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the 
Deputy Administrator, Packers and Stockyards, AMS, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Upland Packing Company, hereinafter the respondent, is a cor- 
poration whose mailing address is P.O. Box 65, Upland, California 
91786 and whose principal place of business is located at Upland, Cali- 
fornia. 


(b) Respondent is, and at all times material herein was: 


(1) A packer, within the meaning of and subject to the provi- 
sions of the Act; and 


(2) Engaged in the business of buying livestock in commerce 
for purposes of slaughter. 


(c) Respondent’s average annual purchases of livestock exceed 
$500,000. 
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2. (a) Respondent was notified by Packers and Stockyards, AMS, 
United States Department of Agriculture, that if it continued to buy 
livestock in commerce for purposes of slaughter without bond coverage 
or its equivalent, as required under the Act and regulations, it would be 
in violation of the Act and sections 201.29 and 201.30 of the regulations 
promulgated thereunder. Notwithstanding such notice, respondent has 
continued to buy livestock in commerce for purposes of slaughter, with- 
out filing and maintaining a reasonable bond or its equivalent. 


(b) Respondent did not have the required reasonable bond or its 
equivalent from January 7, 1978, through February 21, 1978. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has violated section 202 (a) of the Act (7 U.S.C. 192 (a) ), and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 


Respondent Upland Packing Company, its officers, directors, agents 
and employees, successors and assigns, directly or through any corporate 
or other device, in connection with its operations as a packer, shall cease 
and desist from engaging in the business of a packer without filing and 
maintaining a reasonable bond or its equivalent, as required under the 
Packers and Stockyards Act, as amended and supplemented, and the 
regulations promulgated thereunder. 


This order shall be effective from the first day after the Decision and 
Order is served on respondent. 


(No. 19,187) 


In re APEX MEAT CO., KING MEAT PACKING CO., MANUEL KARP, 
PRESTIGE FOODS, UNION PACKING Co., ET AL. P&S Docket Nos. 
5575, 5576, 5577, 5578, 5579. Decided May 10, 1979. 





APEX MEAT CO. 
Cite as 38 A.D. 814 


Ruling on Certified Issue 


Decision by Donald A. Campbell, Judicial Officer. 


Prior to the hearing in these proceedings, Administrative Law Judge 
Victor W. Palmer certified to the Judicial Officer the following issue: 


May civil penalties be assessed against meat packers under a provision of the 
Packers and Stockyards Act of 1921 which became effective after the alleged 
violations had ceased? 


The alleged violations in these proceedings occurred from 1973 to 
1975. At the time of the alleged violations, the Act provided only for a 
cease and desist order. However, the Act was amended on September 13, 
1976, to provide (90 Stat. 1249): 


The Secretary may also assess a civil penalty of not more than $10,000 for each 
such violation. 


There is nothing in the amendatory legislation or in its legislative his- 
tory to indicate whether Congress intended for the civil penalty to be ap- 


plied to past violations. The amendatory legislation provides (90 Stat. 
1252): 


Sec. 10. Pending proceedings shall not be abated by reason of any provision 
of this Act, but shall be disposed of pursuant to the provisions of the Packers 
and Stockyards Act, 1921, as amended, and the Act of July 12, 1943, in effect 
immediately prior to the effective date of this Act. 


However, section 10, just quoted, does not shed any light on the certi- 
fied issue. I agree with complainant’s position as to section 10 (Brief, p. 
16); viz.: 


The provision [§ 10] speaks in terms of pending proceedings not being abated 
by the amendments to the Act. This would indicate that the section was in- 
tended to operate as a savings clause. Its function would be to prevent pending 
proceedings from being nullified by the substantive changes in the Act. The 
purpose would not be to prevent remedial or procedural changes in the Act 
from becoming effective immediately. 


Accordingly, we must rely on the general rules of statutory construc- 
tion to determine whether the civil penalty can be applied retroactively. 
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The general rule is that legislation is construed to operate prospective- 
ly. As stated in Greene v. United States, 376 U.S. 149, 160, quoting 
from Union Pac. R. Co. v. Laramie Stock Yards Co., 231 U.S. 190, 199— 


“the first rule of construction is that legislation must be considered as ad- 
dressed to the future, not to the past. . . [and] a retrospective operation will not 
be given to a statute which interferes with antecedent rights . . . unless such be 
‘the unequivocal and inflexible import of the terms, and the manifest intention 
of the legislature.’ ” 


Complainant relies, however, on the “principle of statutory construc- 
tion that remedial or procedural changes will be construed to operate 
retroactively unless otherwise stated. See, e.g., U.S. v. Blue Sea Line, 
553 F.2d 445 (5th Cir. 1977); Sawyer v. Taylor, 225 F. Supp. 555 (D.C. 
Colo. 1963); U.S. v. Haughton, 290 F. Supp. 422 (W.D. Wash. 1968), re- 
versed on other grounds, 413 F.2d 763” (Brief, p. 3). 


The principle relied upon by complainant is stated in 82 C.J.S. 
Statutes § 421 as follows: 


§ 421. Statutes Relating to Remedies and Procedure 


As a general rule statutes relating to remedies and procedure are given a 
retrospective construction. 


A difference is recognized between statutes affecting substantial rights and 
those affecting only procedure, '° and the courts are more liberal in the inter- 
pretation relative to retrospective operation in the latter than in the former 
case. 't Although the general rule that statutes will be construed to be prospec- 
tive only and not retrospective or retroactive, as discussed supra §§ 414-419, 
has been held to apply to statutes relating to remedies and procedure, '? in most 
jurisdictions the rule does not apply to such statutes. '* As is otherwise stated, 
such general rule is subject to an exception in the case of a statute relating to 
remedies or procedure, '‘ such as a statute creating an additional remedy, * al- 
though such exception does not apply where there was no remedy whatever be- 
fore the statute was enacted, '* and even procedural statutes may be regarded 
as prospective and not retrospective where they tend to destroy existing rights 
or to create new rights. '’ While it may be said that statutes relating to 
remedies or procedure may be given a retroactive operation, '* a statement of 
the rule perhaps more accurate is that statutes merely affecting the remedy or 
law of procedure apply to actions begun after their passage, whether the right 
of action accrued before or after the change in the law, ’° at least in the absence 
of a constitutional or statutory provision to the contrary. ”° [Footnotes 
omitted.] 


My difference with complainant arises from the fact that “the words 
‘substance,’ ‘procedure,’ and ‘remedies’ have no fixed, invariant, mean- 
ings, and that what they signify depends upon the particular context.” 
United States v. Obermeier, 186 F.2d 243, 255 (C.A. 2), certiorari 
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denied, 340 U.S. 951. See also, Cook, “Substance” and “Procedure” in 
The Conflict of Laws, 42 Yale L.J. (1933) 333. 


Although the word “remedy” is frequently used to include the sanction 
imposed by an administrative agency, e.g., in cases holding that the “Ad- 
ministration decision as to the remedy should be sustained unless the 
remedy selected has no reasonable relation to the practice found to exist” 
(Daniels v. United States, 242 F.2d 39, 42 (C.A. 7) ), certiorari denied, 
354 U.S. 939), in all of the cases cited by complainant or which I have 
found holding that statutes relating to procedure or remedy are normal- 
ly interpreted to have a retroactive effect, the word remedy is used in 
the sense of who may bring an action, under what circumstances, and 
what statute of limitations applies, etc., and not in the sense of penalties 
or liabilities. 


For example, notwithstanding the view expressed in the foregoing 
quotation from 82 C.J.S. Statutes § 421 that statutes relating to 
“remedies and procedures” are generally given a retroactive construc- 
tion, the view is stated on the preceding page that statutes imposing 
liabilities are not given a retroactive construction. Specifically, it is 
stated (82 C.J.S. Statutes § 418): 


§ 418.—Statutes Imposing Liabilitites 


Retroactive construction will not be given a statute so as to impose liabilities 
not existing at the time of its passage. 


A statute will not be given a retroactive construction by which it will impose 
liabilities not existing at the time of its passage,* or which will affect an 
existing liability to the detriment of defendant; ‘ and the rule that laws are not 
to be construed as applying to cases arising before their passage is applicable 
when to disregard it would impose an unexpected liability that, if known, might 
have caused those concerned to avoid it. ° [Footnotes omitted.] 


In United States v. Blue Sea Line, 553 F.2d 445 (C.A. 5), relied on by 
complainant, there was a $5,000 criminal penalty in effect at the time of 
the violation, which was subsequently replaced by a $5,000 civil penalty. 
The Court held that the substituted civil penalty should be construed to 
apply retroactively to previous violations because it was merely a pro- 
cedural change. The Court in the Blue Sea Line case interpreted the 
general saving clause which provides (1 U.S.C. 109): 


The repeal of any statute shall not have the effect to release or extinguish any 
penalty, forfeiture, or liability incurred under such statute, unless the repealing 
Act shall so expressly provide, and such statute shall be treated as still re- 
maining in force for the purpose of sustaining any proper action or prosecution 
for the enforcement of such penalty, forfeiture, or liability. 
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In construing that general saving clause, the Court stated (553 F.2d at 
448): 


The Supreme Court has stated that “the general saving clause does not 
ordinarily preserve discarded remedies or procedures.” Marrero, supra, 417 
USS. at 661, 94 S.Ct. at 2537. Although the distinction between procedure and 
substance tends to confuse more than clarify, courts have employed it to deter- 
mine whether a given statutory change supersedes the prior law in cases arising 
from acts that occurred before the legislation’s effective date. If a statutory 
change is primarily procedural, it will take precedence over prior law in such 
cases; if the change affects a penalty, the saving clause preserves the pre-repeal 
penalty. 


Hence the phrase “remedies or procedures” was used in that case in a 
sense that specifically excludes a change that “affects a penalty.” In 
other words, if an amendatory statute merely affects the “remedies and 
procedures,” it will be construed retroactively notwithstanding the 
general saving clause. But if the amendatory statute “affects a penalty,” 
it will not be construed retroactively because the general saving clause 
preserves the penalty previously in effect. 


In Sawyer v. Taylor, 225 F. Supp. 555 (D. Colo.), relied on by the com- 
plainant, the Court applied retroactively an amendatory statute which 
permitted service on a non-resident motorist to be made by serving the 


Secretary of State. At the time of the accident, service on the Secretary 
of State would not have been valid. The Court ruled that such a pro- 
cedural change should be applied retroactively, stating (225 F. Supp. at 
557): 


Since the statute itself does not indicate positively one way or the other 
whether it is to be applied retroactively, we are brought to a general consider- 
ation of the retroactivity of legislation. The traditional rule seems to be that 
statutes concerning substance are to be interpreted as operating only pro- 
spectively while those concerning procedure should be construed as applying 
retroactively. See Note, 67 Harv.L.Rev. 1087 (1954); Comment, Retroactive 
Expansion of State Court Jurisdiction Over Persons, 63 Colum.L.Rev. 1105 
(1963). Accordingly, if we find that this statute is procedural, by application of 
traditional rules we may apply it retroactively here. 


In United States v. Haughton, 290 F. Supp. 422 (W.D. Wash.), 
reversed on other grounds 413 F.2d 736 (C.A. 9), relied on by complain- 
ant, the Court applied retroactively a statutory amendment which 


changed the procedure involved in conscientious objector cases under 
the Draft Act. 


In Beatty v. United States, 191 F.2d 317, 320 (C.A. 8), the Court con- 
strued an amendatory statute to apply retroactively because it effected 
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“merely changes in remedies or modes of procedure for enforcing exist- 
ing liabilities.” In that case, the Court explained that the “liability or 
damages recoverable” remained the same (ibid.), and the only change 
was that the United States was permitted to sue for rent overcharges, 
whereas at the time of the violation, only the tenant could sue. * 


In United States v. Fullerton, 87 F. Supp. 359 (D. Mass.), a similar case 
to the one just discussed involving the rent control act, the Court stated 
(87 F. Supp. at 361): 


The 1949 amendment, in giving the United States the right to sue for treble 
damages, did not in any way increase the sanction imposed on the landlord 
guilty of rent overcharges. He had previously been liable to an action for treble 
damages. The only difference now is that in some cases he will be sued by the 
United States, instead of by the aggrieved tenant. His substantial liability is 
the same, the only change being the procedural one of allowing a different 
plaintiff to enforce that liability. The fact that such a remedial and procedural 
change is retroactive, in the sense that the new remedy may be invoked to en- 
force substantial liability incurred before the passage of the Act providing the 
remedy, does not violate the constitutional requirement of due process. 


Since I have found no support for complainant’s view that the imposi- 
tion of a new civil penalty where none was in effect at the time of the 
alleged violations is a change in the “remedy or procedure” within the 
meaning of that phrase as used in cases holding that statutes relating to 
remedies and procedure are generally given a retroactive construction, I 
do not construe the 1976 amendments to the Packers and Stockyards 
Act authorizing civil penalties as to packers applicable to violations com- 
mitted prior to the enactment of the statute. Accordingly, it is not neces- 
sary to consider the constitutional issues that would be involved if the 
statute were to be given a retroactive construction. 


(No. 19,188) 


In re CRYAN RANCHES, INC., d/b/a CRYAN CATTLE CO. P&S Docket No. 
5632. Decided May 22, 1979. 


* In Chase Securities Corp. v. Donaldson, 325 U.S. 304, 314, which is a due process case 
arising from retroactive construction rather than a statutory construction case, the Court 
stated that the “abstract logic of the distinction between substantive rights and remedial 
or procedural rights may not be clear-cut,” but that “statutes of limitation go to matters of 
remedy, not to destruction of fundamental rights.” 
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Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with his operations as a dealer and market 
agency thereunder in failing to comply with the bonding requirements of the Act. 
Respondent is ordered to cease and desist from said violation. 


Allan R. Kahan, for complainant. 
Douglas E. Baer, Sealy, TX, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


Respondent is now in compliance with the bonding requirements un- 
der the Act, having filed a reasonable bond. Therefore, complainant feels 
no suspension of respondent’s registration is necessary. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Cryan Ranches, Inc., d/b/a Cryan Cattle Co., hereinafter referred to 
as the respondent, is a corporation with its principal place of business lo- 
cated in Sealy, Texas, and whose mailing address is Route #1, Box 393, 
Sealy, Texas 77474. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for its own account and buying livestock on a commission basis; 
and 
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(b) Registered with the Secretary of Agriculture as a dealer buying 
and selling livestock in commerce for its own account, and as a market 
agency buying livestock on a commission basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act and the regulations without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the Act and the 
regulations. 


This order shall become effective on the sixth day after service thereof 


upon the respondent. 


Copies hereof shall be served upon the parties. 


(No. 19,189) 
In re GEORGE YOUNG. P&S Docket No. 5400. Decided May 24, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a market agency and dealer 
thereunder as found herein. Respondent is ordered to cease and desist from said vio- 
lations, and respondent is suspended as a registrant under the Act for 7 days, and 
thereafter until the deficit in his custodial account is eliminated. 
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Joanne I. Schwartz, for complainant. 
William B. Deas, Kansas City, MO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seg.) by a com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion (now Packers and Stockyards, AMS), United States Department of 
Agriculture, alleging that the respondent, George Young, during the pe- 
riod from June 7, 1975 through October 30, 1976, willfully violated the 
Act and the regulations issued thereunder (9 CFR § 201.1 et seq.). This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (42 FR 745) (to be codi- 
fied in 7 CFR§ 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. George Young, doing business as Grant City Livestock Market, 
hereinafter referred to as the respondent, is an individual whose address 
is Grant City, Missouri 64456. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of conducting and operating the Grant 
City Livestock Market stockyard, a stockyard posted under and subject 
to the provisions of the Act, hereinafter referred to as the stockyard; 


(b) Engaged in the business of buying and selling livestock in com- 
merce on a commission basis at the stockyard, and buying and selling 
livestock in commerce for its own account; and, 


(c) Registered with the Secretary of Agriculture as a market agen- 
cy to buy and sell livestock in commerce on a commission basis and as a 
dealer to buy and sell livestock in commerce. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, George Young, individually, as a partner with any other 
person or through any corporate or other device, in connection with his 
activities subject to the Packers and Stockyards Act, shall cease and de- 
sist from: 


1. Failing to maintain his custodial account for shippers’ proceeds in 
conformity with provisions of section 201.42 of the regulations (9 CFR 
§ 201.42); 


2. Permitting auctioneers or other employees performing duties of 
comparable responsibility in corinection with the actual conduct of auc- 
tion sales to purchase livestock out of consignment for any purpose for 
their own accounts; 


3. Employing or permitting any person engaged in buying livestock as 
a dealer or market agency at respondent’s stockyard, or any employee of 
any such person, to perform any service or duty in connection with the 
furnishing by respondent of his services; and 


4. Issuing accounts of sale which fail to show the true and correct 
names of sellers of consigned livestock. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business as a mark- 
et agency or dealer subject to the Act, including: (a) a general ledger of 
accounts showing assets, liabilities, income, expenses and net worth or 
capital; (b) a complete record of accounts receivable; (c) a complete rec- 
ord of market support transactions; (d) monthly bank account reconcilia- 
tions; and (e) true and correct copies of accounts of sale and invoices. 


Respondent is suspended as a registrant under the Act for a period of 7 
days and thereafter until he demonstrates that the deficit in his custo- 
dial account for shippers’ proceeds has been eliminated. When respon- 
dent demonstrates that the deficit in his custodial account has been 
eliminated, a supplemental order will be issued in this proceeding termi- 
nating the suspension, after the expiration of the 7 day period. 
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This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the sixth day after service upon 
the respondent: Provided, however, that if by any means or device what- 
ever, all or part of the suspension period is not effectively served during 
the period indicated above, the effective date of the beginning of the 
suspension period (or the part thereof not effectively served) shall be the 
date fixed by a court of competent jurisdiction which issues an appropri- 
ate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 19,190) 


In re GUS Z. LANCASTER STOCK YARDS, INC. P&S Docket No. 5574. De- 
cided May 25, 1979. 


Accounts and records — false or incorrect — Additional proceeds — from 

resale of consigned livestock — failure to remit to consignors — False and 

incorrect weights — arbitrary increase of purchase weights — account- 
ing on the basis of — Sanction 


Where respondent wilfully violated the Act and the regulations in connection with its op- 
erations as a market agency and dealer thereunder as found herein, respondent is or- 
dered to cease and desist from said violations. And respondent is suspended as a 
registrant under the Act for 14 days. 


John A. Campbell, Administrative Law Judge. 
Allan R. Kahan, for complainant. 
Ernest H. Van Hooser, Kansas City, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.). An ini- 
tial Decision was filed on March 27, 1979, by Chief Administrative Law 
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Judge John A. Campbell. An appeal to the Judicial Officer was filed by 
respondent on May 2, 1979. The Judicial Officer has final administra- 
tive authority to decide the Department’s cases subject to the Adminis- 
trative Procedure Act (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395). ? 


After careful consideration of the entire record, the initial Decision 
and Order, attached hereto, is adopted as the final Decision in this pro- 
ceeding, except that the effective date has been changed in view of the 
appeal, and the customary proviso to prevent evasion of suspension or- 
ders has been added. See In re George Townsend, 35 Agr Dec 1604, 
1607-1608 (1976). 


Oral argument before the Judicial Officer, which is discretionary (7 
CFR 1.145d), was requested by respondent. But since the evidence as to 
respondent’s violations is overwhelming and the issues have been thor- 
oughly briefed, respondent’s request is denied. See National Labor Rela- 
tions Board v. Clausen, 188 F.2d 439, 444 (C.A. 3), certiorari denied, 
342 US. 868. 


A brief word should be added with respect to two arguments in re- 
spondent’s appeal. First, since respondent’s violations were clearly wil- 
ful (see In re Henry S. Shatkin, 34 Agr Dec 296, 297-314 (1975) ), it was 
not necessary to give respondent notice of its violations and an opportu- 
nity to demonstrate or achieve compliance with the Act prior to the in- 
stitution of the administrative proceeding. 


Second, with respect to respondent’s contention that suspension of its 
registration for 14 days will impose a hardship on the loca) livestock 
community, see In re Arab Stock Yard, 37 Agr Dec 293, 311 (1978), af- 
firmed per curiam without a published opinion (No. 78-1768, C.A. 5, de- 
cided October 3, 1978). 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title III of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter re- 


' The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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ferred to as the “Act”, instituted by a complaint filed on June 2, 1978 by 
the Deputy Administrator, Packers and Stockyards, Agricultural Mar- 
keting Service, United States Department of Agriculture. 


The complaint charges that the respondent Gus Z. Lancaster Stock 
Yards, Inc., in connection with its operations as a market agency and 
dealer under the Act: (1) purchased livestock which had been consigned 
to the market for sale on a commission basis and resold such livestock at 
the stockyard on the same day at a higher price than remitted to the con- 
signors, but without remitting to consignors the additional proceeds; (2) 
sold livestock at weights represented to be respondent’s purchase 
weights which were false and incorrect in that respondent arbitrarily in- 
creased the purchase weight of said livestock; and (3) issued accountings 
to the purchasers of the livestock on the basis of false weights. Such ac- 
tivities were alleged to be in willfull violation of sections 312 (a) and 401 
of the Act (7 U.S.C. 213 (a), 221) and sections 201.43, 201.55 and 201.59 
of the Regulations (9 CFR 201.43, 201.55 and 201.59). 


Respondent filed an answer in which it admitted the jurisdictional al- 
legations of the complaint, denied all other allegations, and raised af- 
firmative defenses. 


A prehearing conference and oral hearing were held on November 15, 
1978 in Raleigh, North Carolina. Respondent was represented by Ernest 
H. Van Hooser, Livestock Marketing Association, Kansas City, Missouri. 
Complainant was represented by Allan R. Kahan, Office of the General 
Counsel, United States Department of Agriculture, Washington, D.C. At 
the close of the hearing the time was fixed for the filing of briefs. 


FINDINGS OF FACT 


1. Gus Z. Lancaster Stock Yards, Inc., also referred to as the “respond- 
ent”, is a corporation with its principal place of business located at 
Rocky Mount, North Carolina. 


2. Respondent is, and was at all times material herein: 


(a) Engaged in the business of conducting and operating the Gus Z. 
Lancaster Stock Yards, Inc., a posted stockyard under the Act, also re- 
ferred to as the “stockyard”; 


(b) Engaged in the business of buying and selling livestock on a 
commission basis at the stockyard and buying and selling livestock in 
commerce for its own account; and 
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(c) Registered with the Secretary of Agriculture as a market 
agency and dealer to buy and sell livestock in commerce. 


3. Respondent, in 13 transactions, more fully described in paragraph 
II of the complaint, purchased livestock which had been consigned to re- 
spondent at the stockyard for sale on a commission basis, and resold 
such livestock at the stockyard on the same day at a higher price than 
paid to the consignors, without remitting to said consignors such addi- 
tional proceeds. 


4. Respondent, in 38 transactions, more fully described in paragraph 
III of the complaint, as amended (Tr. pp 3-4), and at other times during 
the period from November 12, 1976 through February 4, 1977, sold live- 
stock at weights represented to be respondent’s purchase weights. Such 
weights were false and incorrect in that respondent arbitrarily increased 
the purchase weight of said livestock. In respect to such sales, respond- 
ent issued accountings to the purchasers of the livestock on the basis of 
such false weights. 


REGULATORY PROVISIONS 


Pertinent sections of the Act and Regulations are as follows: Section 
312 (a) of the Act provides: 


“It shall be unlawful for any stockyard owner, market agency or dealer to 
engage in or use any unfair, unjustly discriminatory or deceptive practice or de- 
vice in connection with determining whether persons should be authorized to 
operate at the stockyards, or with the receiving, marketing buying or selling on 
a commission basis or otherwise, feeding, watering, holding, delivery, ship- 
ment, weighing or handling of livestock.” 


REGULATIONS 


Section 201.43 Payment and accounting for livestock and live poultry. 


“(a) Market agencies and licensees to make prompt accounting and transmittal 
of net proceeds. Each market agency shall, before the close of the next business 
day following the sale of any livestock consigned to it for sale, transmit or de- 
liver to the consignor or shipper of the livestock, or his duly authorized agent, 
in the absence of any knowledge that any other person, or persons, has any in- 
terest in the livestock, the net proceeds received from the sale and a true writ- 
ten account of such sale, showing the number, weight and price of each kind of 
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animal sold, the name of the purchaser, the date of the sale, the commission, 
yardage and other lawful charges, and such other facts as may be necessary to 
complete the account and show fully the true nature of the transaction.” 


Section 201.55 Purchases and sales to be made on actual weights. 


“When livestock or live poultry is bought or sold on a weight basis in transac- 
tions subject to the provisions of the act, settlement therefor shall be on the 
basis of the weight shown on the scale ticket or correction ticket, as the case 
may be. Any weight figures shown on accounts of sale, accounts of purchase, in- 
voices, bills, or statements issued in connection with transactions subject to the 
act shall be actual weights obtained on scales operated or used by stockyard 
owners, market agencies, dealers, or packers, in the case of livestock or on 
scales operated by licensees, in the case of live poultry, at the place and at the 
time of the consummation of the transactions in question or, if not, shall be ap- 
propriately explained on the accountings, bills or statements issued.” 


Section 201.59 Taking consignments into own account, accounting; re- 
sales. 


“If a person registered to operate both as a market agency and dealer, or li- 
censed under the act, takes to his own account livestock or live poultry con- 
signed to him for sale on a commission basis, he shall do so only after he has of- 
fered such livestock or live poultry for sale on the open market in the customary 
manner, and then such livestock or live poultry shall be taken into his account 
only at a price higher than the highest available bid. In such event the market 
agency or licensee, in accounting to the owner or consignor of the livestock or 
live poultry, shall show on the account of sale as the purchaser of the livestock 
or live poultry the full, true and correct name of the market agency or licensee. 
In the event a market agency or licensee takes to its account livestock or live 
poultry belonging to one owner and resells such livestock or live poultry in one 
lot on the same day at a price higher than that remitted to the owner, such addi- 
tional price shall be remitted to the owner in a separate accounting. 


CONCLUSIONS 


Upon review of the record evidence in this proceeding it is concluded 
that respondent violated section 312 of the Act by: (1) the failure to re- 
mit to consignors the additional proceeds obtained on the resale of con- 
signed livestock, and (2) the sale of livestock at false and incorrect 
weights. 


In arriving at these conclusions, all contentions of the parties have 
been considered whether or not specifically mentioned. 
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I. 


Mr. Robert McCoy, auditor in complainant’s Marketing Practices 
Branch, testified at page 131: 


“It is the opinion of the Packers and Stockyards that a market agency selling on 
commission, its primary responsibility is to the consignor. When it engages in 
this practice, any profit made on that livestock which can be identified back to 
the original consignor should be remitted back to the consignor.” 


This view is consistent with section 201.59 of the Regulations. 


The respondent’s practice of purchasing livestock which has been con- 
signed, and then reselling such livestock at a higher price on the same 
day without remitting the difference to the consignor, conflicts with its 
responsibilities as a fiduciary to its consignor. 


“A marketing agency should maintain a position at all times which would as- 
sure absolute loyalty to its shippers. No interest should be allowed to interfere 
between the agent and his principal. When an agency receives a consignment of 
livestock, the sole objective should be to sell it at the highest price obtainable on 
an open, competitive market...” Midwest Farmers v. United States, 64 F. 
Supp. 91, 102 (D. Minn. 1945). 


The respondent, when it purchased consigned livestock in support of 
the market price, and resold the same livestock on the same sale day, act- 
ed in its role as market agency and not as a dealer. (See also: Tr. pp 77- 
78). Market support purchases are an inherent authority which the mar- 
ket agency assumes. As stated in the testimony of Mr. Kenneth Strick- 
lin, complainant’s Regional Supervisor (Tr. pp 124-125), the practice of a 
market agency purchasing livestock from consignment and reselling 
such livestock on the same day at a higher price without remitting the 
additional proceeds to the consignor, is a practice similar to speculating 
in consigned livestock. 


Section 312 (a) of the Act (7 U.S.C. 213 (a) ) makes unlawful any “un- 
fair, unjustly discriminatory, or deceptive practice.” The respondent en- 
gaged in both an unfair and deceptive practice by its failure to remit ad- 
ditional proceeds to the consignor when the consignor’s livestock is pur- 
chased by the market and resold the same day at a higher price. 


Il. 


The complainant alleges that respondent, during the period November 
12, 1976 through February 4, 1977, sold livestock at weights represent- 
ed to be respondent’s purchase weights. However such weights were 
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false and incorrect in that respondent arbitrarily increased the purchase 
weight of said livestock by pencil mark ups. 


Respondent holds three sales a week at its Rocky Mount facilities and 
one sale at its Durham, North Carolina, facilities. All the sales contained 
in the tabulation in paragraph ITI of the complaint dealt with a Tuesday 
or Friday sale held at Rocky Mount, North Carolina. On both dates, the 
Rocky Mount market had sales of slaughter hogs and cattle. The scale 
tickets for the date of purchase, when such livestock were weighed, all 
showed weights less than the weights at which the respondent allegedly 
sold the livestock. When questioned about the discrepancy, respondent’s 
witness admitted “pencil” increases in the weights. The reason given for 
this pencil increase was to minimize the “drift” problem the market was 
incurring. * 


The respondent attempted to explain that in support of the market, it 
purchased livestock during its Tuesday or Friday sale and would hold the 
livestock until the following sale date, when the livestock would be re- 
weighed. In order to minimize the “drift”, the respondent would increase 
the weight of the animal upon resale, by a pencil mark up of the weight. 


Respondent’s explanation however, is not persuasive. (Tr. pp 156-159) 
Absent a second scale ticket substantiating the “pencil weight”, respond- 
ent’s contention is left with little or no support. The respondent’s admis- 
sion that the weights showed pencil mark ups clearly constitutes willfull 
violations of section 201.55 of the Regulations and section 312 of the 
Act. 


Ii. 


Respondent, at pages 6, 13, 14 and 15 of its brief raises a series of pro- 
cedural arguments in support of its affirmative defenses, e.g., failure to 
comply with 5 U.S.C. 558 to permit respondent to achieve compliance, 
arguments relating to the review and investigation of respondent’s busi- 
ness practices, and the use of copies of documents by complainant to 
prove its case. 


We see no procedural improprities as suggested by respondent. The 
matter of “copies” was considered at the hearing (Tr. pp 15, 16, 55). 
Upon further review we still have no qualms about receiving in evidence 
legible copies of respondent’s business records. Complainant’s witness 


' Drift is the weight an animal will lose from one time to another. Livestock commonly lose 
weight in the process of transporting or marketing them, and when they are denied access 
to food and water. The weight they lose, from the time they are first weighed when 
brought to the market, until they are weighed again, is known as “drift”. (Tr. p. 154). 
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testified that he made the copies from respondent’s business records dur- 
ing the course of an investigation (the originals remained in the posses- 
sion of respondent). We believe the “copies” are clearly admissible. 


Section 558 of Title 5 of the U.S. Code, as well as section 1.133 (b) (2) 
of the Rules of Practice (7 CFR 1.133 (b) (2) ) provide for the issuance of 
written notice or a warning letter to afford an opportunity to achieve 
compliance, except in the case of willfulness. From the outset complain- 
ant has proceeded upon the theory that respondent willfully violated the 
act, Para. IV of the complaint. Hence the statute and rule pertaining to a 
warning letter would not be applicable. Our review of the record leads to 
the conclusion that respondent willfully violated the act. The failure to 
remit the additional proceeds to consignors as well as the addition of ex- 
tra weights by pencil were deliberate violations of the act. 


We believe the investigation conducted by complainant to be a proper 
one. Authority exists for such investigations. See: 7 U.S.C. 222 (section 
402 of the Act) incorporating sections 6, 8, 9 and 10 of the Federal Trade 
Commission Act; sections 201.94-201.97 of the regulations (9 CFR 
201.94-201.97). 


Further, the proceeding here is an administrative action. Thus the 
matters raised by respondent, if applicable, are applicable only in crimi- 
nal proceedings. 


IV. 


We believe the sanction sought by complainant — 14 day suspension 
and a cease and desist order — is an appropriate sanction. In general, we 
agree with the position taken by complainant at pages 9 through 15 of 
its reply brief. We are not persuaded by respondent’s arguments in miti- 
gation of the sanction. We believe the violations were serious and will- 
full and accordingly we adopt the sanction as proposed by complainant. 


Respondent Gus Z. Lancaster Stock Yards, Inc., shall cease and desist 
from: 


1. Purchasing consigned livestock and reselling such livestock on the 
same day at a higher price than that remitted to the consignor, without 
remitting to said consignor, in a separate accounting, such additional 
price; 
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2. Selling livestock and accounting to buyers in commerce on the basis 
of false and incorrect weights; 


3. Executing, or causing persons subject to the Act to execute, false 
and incorrect invoices or other documents in connection with the pur- 
chase or sale of livestock in commerce; 


4. Causing false or incorrect invoices or documents to be made a part 
of the accounts and records of any person subject to the Act. 


Respondent is suspended as a registrant under the Act for a period of 
fourteen (14) days: Provided, however, that if by any means or device 
whatever, all or part of the suspension period is not effectively served 
during the period indicated above, the effective date of the beginning of 
the suspension period (or the part thereof not effectively served) shall be 
(i) the date fixed by a court of competent jurisdiction which issues an ap- 
propriate order with respect thereto, or (ii) upon a showing made by com- 
plainant that it is not likely that such an order will be entered by any 
court, the date subsequently fixed by the Judicial Officer (jurisdiction is 
hereby retained by the Judicial Officer indefinitely for this limited pur- 
pose). 


The provisions of the Order shall become effective on the 15th day af- 
ter service of this Decision and Order on respondent. 


DISMISSAL — RESOLUTION OF ISSUE 


(No. 19,191) 


In re MARVIN B. ZALESKY. P&S Docket No. 5626. In order issued June 1, 
1979, by John G. Liebert, Administrative Law Judge. 


TERMINATION OF SUSPENSION — Supplemental order 


(No. 19,192) 


In re GEORGE YOUNG. P&S Docket No. 5400. In order issued June 11, 
1979, by Victor W. Palmer, Administrative Law Judge. 
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(No. 19,193) 


In re GEORGE EDWARD JOHNSON. P&S Docket Nos. 4084 and 4208. In or- 
der issued May 22, 1979, by Donald A. Campbell, Judicial Officer. 





LIST OF DECISIONS REPORTED 
JUNE 1979 
AGRICULTURE DECISIONS 
Perishable Agricultural Commodities Act, 1930 


BAGLEY, GAILIAN DEAN, JR., d/b/a BAGLEY PRODUCE Com. 
PANY v. ANTHONY MosarRAK, d/b/a Mo-JAX BROKER- 
AGE Company. PACA Docket No. 2-5394. Default 


Bar-WELL Foops, Lp. v. V.I.P. SALES CoMPANY, Inc. PACA 
Docket No. 2-5114. Dismissal — settlement between 
parties 


BAXTER PACKING Co., INC. v. SEMERJIAN BROTHERS. PACA 
Docket No. 2-5223. Contract — breach of — Net pro- 
ceeds — failure to remit — Undisputed amounts — 
failure to release checks for — Reparation awarded . 


BENDEL, VicToR D. v. PERLITZ & Sons, INc. PACA Docket 
No. 2-5333. Order granting motion to reopen 


Bup ANTLE, INc. v. J.M. FiELps, INc., a/t/a WORLDWIDE 
Propuce. PACA Docket No. 2-4711. Good delivery 
standards — failure to meet — Rejection — timely no- 
tice of — failure to prove wrongful — Transportation 
service and conditions — failure to prove abnormal — 
Dismissal 


CALIFORNIA LETTUCE FARMS, INC. v. FRESH-PAK Foops, INC. 
PACA Docket No. 2-5189. Automatic stay — bank- 
ruptcy proceeding pending 


CENTRAL Farms v. AG-West Growers, Inc. PACA Docket 
No. 2-5120. Contract — modification of based upon 
misrepresentation — Accord and satisfaction — fail- 
ure to prove — Reparation awarded 


CO-OPERATIVE BAKERS OF MIAMI, INC. d/b/a MIAMI PRODUCE 
Co. PACA Docket No. 2-5190. False and misleading 
statements — in application for license — Flagrant 
and repeated violations 0 failure to pay — Sanction . 


De Bruyn PropucE Co. v. H. R. BUSHMAN & Son Corp. 
and/or Gus MERcurRIO Fruit & PropUcE Co. PACA 
Docket No. 2-5238. Consignment sales — failure to 
pay net proceeds of — Reparation awarded against 
Mercurio 


Counterclaim — for freight and handling — Repara- 
tion awarded Bushman against complainant 





Perishable Agri. Commodities Act, 1930—cont. 


DAVANDJER FARMS, INC. v. BALTIMORE TOMATO Co., INC. 
PACA Docket No. 2-5160. Order denying motion to 
reopen 


Don BOoNANNO CiTRUS COMPANY v. LARRY G. SEAMANS, d/b/a 
DIAMOND PropucE Distriputors. PACA Docket No. 
2-5387. Default 


EONAITIS, PETER A. v. HYLAN WORLD WIDE FrRuIT EXCHANGE. 
PACA Docket No. 2-5391. Default 


FLORENCE DISTRIBUTING Co., INC. v. OXNARD CELERY 
DistripuTors, Inc. PACA Docket No. 2-4750. Order 
on reconsideration 


ForT FAIRFIELD Potato Co. v. TAVILLA SALES Co. PACA 
Docket No. 2-4896. Order reopening after default 


Foster, WILLIAM R., d/b/a WILLAIM R. FOSTER SALES Com. 
PANY v. JAROSZ PRODUCE Farms, Inc. PACA Docket 
No. 2-4687. Contract — breach of, by failure to de- 
liver in full — Damages — incidental, flowing from 
breach — Replacement costs — entitlement to for un- 
delivered goods — setoff against invoice amount — 
Reparation for net due 


FRANK DoNnIA Co. v. HOUSTON PRODUCE DISTRIBUTING Co., 
Inc. and ABE Monsour, JR. BROKERAGE, Inc. PACA 
Docket No. 2-5233. Sale after rejection — negotiated 
by broker — Agreed contract price — failure to pay — 
Reparation awarded against Houston ProduceCo. ................. 848 


Poor financial condition — awareness of — Agent — 
not responsible for principal’s success — Dismissal as 
to Monsour 


Geo. A. Hemmos PRODUCE Co., INC. v. ELM Crry PRODUCE, INC. 
PACA Docket No. 2-5390. Default 


GOLDEN HARVEST FARMS, INC. v. STANLEY PRODUCE Co., INC. 
PACA Docket No. 2-4858. Stay order — pending is- 
suance of further order 


GUNN, JOHNSON, d/b/a GUNN PrRoDUCE COMPANY v. CORY 
Farms, Inc. PACA Docket No. 2-5393. Default 


HALL, Howarp A.., d/b/a H. HALL & Co. v. AMERICAN BROKER- 
AGE OF Kansas Crry, Inc. PACA Docket No. 2-5380. 
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Hronis, JIM, d/b/a JIM HRoNIs & Sons v. ROBERT W. THURS- 
TON, d/b/a THURSTON MARKETING ComPANy, PACA 
Docket No. 2-5226. Accounting — failure to prove 
incorrect — Contact terms — f.o.b. as to price — de- 
livered as to grade — Rejection — timely — Consign- 
ment — diverson and sale — Damages -— absence of 
— Dismissal 


IRISH, FERD, d/b/a IRISH FARMS v. JOHN R. CAMPOLITO, JR., 
d/b/a CAMPOLITO PRopUCE Co. PACA Docket No. 
2-5351. Dismissal — settlement between parties 


J. ALBERT OF FLorIDA, INC., a/t/a SUPERIOR MEALS. PACA 
Docket No. 2-5191. Flagrant and repeated violations 
— failure to pay — Publication of facts 


JACK T. BAILLIE Co., INC. v. AMERICAN BROKERAGE OF KAN. 
sas Crry, Inc. PACA Docket No. 2-5381. Default 


JERRY SHULMAN PRODUCE SHIPPER, INC. v. WILEY L. SEVERT, 
d/b/a SEvERT & Sons Propuce. PACA Docket No. 
2-5389. Default 


JOSLYN Fruit Co. PACA Docket No. 2-5128. Flagrant and 


repeated violations — failure to pay — Publication of 


Let-Us-Pak v. L. CHALES JOHNSON, INc. PACA Docket No. 
S<BOOD Tene Ss ES aR Steer TIER Slice els vas 914 


MANN, GERALD E. v. PaciFic Coast Frurr Company. PACA 
Docket No. 2-4941. Order on reconsideration 


MILLS DISTRIBUTING COMPANY v. L. CHARLES JOHNSON, INC. 
PACA Docket No. 2-5398. Default 


MIRABELLI, MICHAEL R., d/b/a MIRABELLI Fruit SALES. PACA 
Docket No. 2-4993. Broker — breach of duties by — 
collecting and failing to pay monies due seller — Flag- 
rant and repeated violations — failure to pay pur- 
chase prices — Publication of facts 


MirskI, RoGers & DuRKIN, INC. v. MONARCH PRODUCE, INC. 
PACA Docket No. 2-5371. Stay order — pending is- 
suance of further order 


OsuiTA, INC. v. AMERICAN BROKERAGE OF Kansas Crry, INC. 
PACA Docket No. 2-5397. Default 
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PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, 
Inc. PACA Docket No. 2-5308. Automatic stay — 
bankruptcy proceeding pending 


SAHARA PACKING COMPANY v. L. CHARLES JOHNSON, INC. 
PACA Docket No. 2-5396. Default 


SAN TAN TILLAGE Co., INc. v. KAaps Foops, Inc. PACA Dock- 
et No. 2-5125. Condition — failure to submit evi- 
dence as to — Deductions — failure to justify — Re- 
jection — failure to give notice of — Invoice prices — 
failure to pay in full — Reparation awarded 


SHIPPERS DISTRIBUTING Co., Inc. PACA Docket No. 2-5408. 
Accounting — false or incorrect — Net proceeds — 
failure to remit — Flagrant and repeated violations — 
Sanction 


Tom LANGE ComPANY, INC. v. FLORIDEX MERCHANDISE Com- 
PANY, INc. PACA Docket No. 2-4260. Order dismiss- 
ing petition to reopen 


VALDORA PRODUCE COMPANY, INC. v. GARDEN STATE FARMS, 
Inc. PACA Docket No. 2-5195. Contract terms — 
original f.o.b. designation subject to adjustment — 
Contractual obligations — satisfaction of — Dismis- 


WarTSON-CARR PRODUCE Co., INc. PACA Docket No. 2-5214. 
Flagrant and repeated violations — failure to pay — 
Publication of facts 


WEsT Foops, Division Or CASTLE & CooKE, INC. v. IOWA 
MusHroom Co., Inc. PACA Docket No. 2-5388. De- 


WESTERN COLD STORAGE Co., INc. v. Leo H. Scuons, d/b/a 
SCHONS BROKERAGE Co. and NORTHWEST FRUIT SALES, 
Inc. PACA Docket No. 2-5211. Agent — authority of 
— Principal — Conduct of — estopped to deny agency 
relationship — Indemnification request — denial of — 
untimely filed — Reparation awarded against North- 


Dismissal as to Leo H. Schons 


YATES, GEORGE E., d/b/a YATES PRODUCE v. UNITED PRODUCE 
Farms, Inc. PACA Docket No. 2-4887. Original in- 
voice — alteration of — failure to pay in full — Re- 
paration awarded 
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YONDER Fruit Farms, Inc. v. A. CAVALLARO Co., INc. PACA 
Docket No. 2-5411. Default 


ZIMMERMAN, ZIMMERMAN & LEADER. PACA Docket No. 
2-5276. Flagrant and repeated violations — failure 
to pay — Sanction 


BAXTER PACKING Co., INC. v. SEMERJIAN BROTHERS. PACA Docket No. 
2-5223. Decided June 4, 1979. 


Contract — failure to prove breach of — Net proceeds of consignment sales 
— failure to remit — Undisputed amounts — failure to release checks for — 
Reparation awarded 


Where respondent failed to sustain its burden of proof that complainant breached the con- 
tact with respect to the cherries in issue with resulting damages to respondent, re- 
spondent is liable to complainant for the contract price thereof in the amount of 
$23,456.00. Further, respondent is liable to complainant for net proceeds on con- 
signed cherries in the amount of $12,102.94. In addition, respondent is liable to 
complainant for the undisputed amounts totalling $32,447.15. The total amount 
due and owing complainant is $35,558.94. Complainant, however, requested pay- 
ment for a total of $35,021.68. Reparation, therefore, in the amount of $35,021.68 
is awarded complainant against respondent with interest. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $35,021.68 in connection with 
transactions in interstate commerce involving two shipments of cher- 
ries. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. Although the amount of damages claimed exceeds 
$3,000.00, the parties waived oral hearing and the shortened method of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure the verified pleadings of the 
parties are considered a part of the evidence in the ease as is the Depart- 
ment’s report of investigation. In addition, the parties were given the op- 
portunity to file evidence in the form of sworn statements. Complainant 
filed an opening statement and respondent filed an answering state- 
ment. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Baxter Packing Co., Inc., is a corporation whose add- 


ress is P.O. Box 8351, Stockton, California. 


2. Respondent, Semerjian Brothers, is a corporation whose address is 
3300 S. Galloway Street, Unit 116, Philadelphia, Pennsylvania. At the 
time of the transactions involved herein respondent was licensed under 
the Act. 


3. On or about May 23, 1978, complainant sold to respondent one lot 
of Bing cherries consisting of 8 pallets, 576 Kalex lugs, 12 row size and 
larger, at the agreed price of $15.00 per lug, f.o.b. plus 50 cents per lug 
for precooling and palletizing, or a total invoice amount of $8,928.00. 
On or about the same day complainant sold to respondent an additional 
lot of Bing cherries consisting of 26 pallets, 1,872 Kalex lugs, 12 row 
size and larger, at the agreed price of $15.00 per lug, f.o.b., plus 50 cents 
for loading and precooling, and $20.00 for a Ryan temperature recorder, 
or a total amount of $29,036.00. The second lot of cherries was shipped 
from two different locations (13 pallets from each location) and two sep- 
arate invoices were issued to cover the total of 26 pallets. 


4. The first lot of cherries was shipped on May 24, 1978, and the sec- 
ond lot on May 26, 1978. On May 30, 1978, the first lot of cherries con- 
sisting of 576 lugs was inspected after being unloaded at the place of 
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business of respondent. Such inspection stated in relevant part as fol- 
lows: 
Hour: 11:30a.m. 


Products Inspected: Sweet CHERRIES in lugs labeled “Baxter California 
cherries, net wt. 18 lbs., Baxter Packing Co., Inc., Stockton, Calif.” and stamp- 
ed “Bing, 12 row size and larger, F. Nagata, Federal State Calif., Insp. Lot 
522-A-15.” Applicant’s count, 576 lugs. 


Condition of Load: Stacked at above location. 
Condition of Pack: Well filled, cardboard lined. 
Temperature of Product: Various locations 42°F. 


Condition: Generally firm to ripe, mostly firm ripe with bright to dark red co- 
lor. Damage by light to dark brown discoloration from 4 to 80% in most sam- 
ples, many none, average 17% affecting from 1/3 to entire surface. Decay aver- 
ages 1%. 


Remarks: Applicant states stock unloaded from PA TD 52302. 


At 7:45 a.m. on the same day an inspection was made of cherries from 
the second lot which had been unloaded and were stacked at the respond- 
ent’s place of business. The results of such inspection were in relevant 
part as follows: 


Products Inspected: Sweet CHERRIES in lugs printed “Rocky Select Cherries, 
net wt 18 lbs, M&R Packing Co., Lodi, Ca.” or lugs labeled “Baxter California 
cherries, net 18 Ibs, Baxter Packing Co., Inc., Stockton, Calif.”, each lot stamp- 
ed “Bing, 12 row size and larger, Fed. State Calif. Insp. Lot 526-528 or, 
523-831” and various growers and lot numbers. Applicant’s count, 936 lugs 
Rocky brand, 936 lugs Baxter brand. 


Condition of Load: Stacked at above location. 
Condition of Pack: Eachlot: Well filled, cardboard lined. 
Temperature of Product: Various locations 40°F. 


Condition: Each lot: Generally firm to ripe, mostly firm ripe with bright red 
to dark red color. Stems mostly fresh and green, some turning brown. Rocky 
brand: Damage by light brown to dark brown discoloration from 8 to 75%, 
average 26%. Decay from 1 to 6%, average 4%. Baxter brand: Damage by 
light brown to dark brown discoloration from 2 to 70%, average 22%. Decay 
from 6 to 10% in most samples, many none, average 5%. Each lot: Discolora- 
tion affecting from 1 to entire surface. Decay is gray mold rot following bird 
pecks. 


Remarks: Applicant states stock unloaded from trailer Calif. UJ 3225. 


5. On May 30, 1978, after receiving the results of these two inspec- 
tions, the broker Tom Howlett, acting on behalf of respondent, called 
complainant and stated the cherries where being rejected. At the same 
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time the broker asked complainant what disposition should be made of 
the cherries. Complainant requested time to consider. Thereafter on the 
same day complainant called respondent and requested that a lot inspec- 
tion be obtained on the cherries. At 2 p.m. on the same day a lot inspec- 
tion was obtained with the following results in relevant part: 


Products Inspected: Bing CHERRIES in lugs labeled mostly “Baxter selected 
cherries, net wt 18 lbs, distributed by Baxter Packing Co., Inc., Stockton, Calif. 
95205” many lugs printed “Rocky, select cherries, net wt 18 lbs, packed & ship- 
ped by M&R Packing Co., Lodi, CA 95240” with all lugs stamped “Bing, 12 row 
size & larger” with various growers names and lot number (see “Condition”). 


Condition of Load: Stacked at above location. All lots palletized and banded. 
Condition of Pack: Alllots: Well filled, paper liners. 
Temperature of Product: Various locations 40°F to 45°F. 


Size: Alllots: Generally 3/4 to 1 1/4 inches in diameter. Less than 1% under- 
size. 


Quality: Alllots: Mature, clean, generally well formed. Practically free from 
grade defects. 


Condition: SEE REVERSE SIDE FOR CONDITION AND GRADE. 


Remarks: Inspection and certificate restricted to above reported lots and 
brands accessible at time of inspection. Applicant states above lots unloaded 
from trailers which were previously inspected for condition May 30, 1978 and 
reported on certificates D- 138988 and D-138989. 


The reverse side of the inspection certificate stated as follows: 


Number Average 
Brand of Lugs Lot Discoloration Decay Grade 


Baxter 72 Lot C 0 0 U.S. No.1 

Baxter 144 Pezzi 15% Less1% Fails U.S. No.1 
acct. condition 

Baxter 148 F. Nagata 16% 1% Fails U.S. No. 1 
acct. condition 

Baxter 288 Cerri 0 Less1% U.S.No. 

Baxter 275 Casale Ranch 0 Less1% U.S. No. 

Baxter 311 Pezzi 0 Less1% US.No. 

Rocky 161 816A 0 2% US. No. 

Rocky 127 300 0 0 US. No. 

Rocky 72 801 17% 0 Fails U.S. No. 1 
acct. condition 

Rocky 809 0 0 U.S. No.1 

Rocky 899 Fails U.S. No. 1 
acct. condition 
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6. After receiving the results of this last inspection complainant in- 
formed respondent that the lost of cherries which did not grade U.S. No. 
1 would be considered consigned and that all lots that did grade U.S. No. 
1 were to be considered as sold f.o.b. for the original price. Respondent 
did not consent to this proposed modification of the contract, and 
rendered accountings to complainant showing the 576 lugs of cherries 
shipped on May 24, as sold for gross proceeds of $10,040.50, with 
freight charges of $1,232.64 inspection fee of $25.00 and a 9% selling 
commission of $903.64, with net proceeds of $7,879.22; the 936 lugs of 
“Baxter” cherries loaded at Stockton, California, were sold for gross pro- 
ceeds of $15,399.00, with freight charges of $1,250.00, inspection fees 
of $25.20, allowances and adjustments to customers of $273.00, a 9% 
commission charge of $1,385.81, and net proceeds of $12,464.99; the 
936 lugs of “Rocky” cherries, from Lodi, California, were shown to and 
realized gross proceeds of $14,753.50, with freight in the amount of 
$1,250.00, inspection fees in the amount of $16.75, allowances and ad- 
justments to buyers in the amount of $56.00, a 9% commission fee of 
$1,327.81, and net proceeds of $12,102.94. 


7. The formal complaint was filed on August 14, 1978, which was 
within nine months after the cause of action herein accured. 


CONCLUSIONS 


Although complainant maintains in its complaint that it was given no- 
tice of rejection of the subject cherries following the first two inspec- 
tions, we note that these two inspections were made of the cherries after 
they were unloaded at respondent’s place of business. We therefore find 
that respondent accepted the cherries involved in this proceeding. Com- 
plainant maintains that after receiving the results of the third inspec- 
tion which covered the individual lots of the cherries made accessible for 
inspection, it informed respondent that the cherries made accessible for 
inspection, it informed respondent that the cherries which failed to 
grade U.S. No. I would be considered to be consigned and that those 
cherries which graded U.S. No. 1 would be considered to be on a f.o.b. 
basis at the original price. Complainant nowhere alleges that respondent 
consented to this proposed modification of the contract. Respondent al- 
leges that complainant consented to the consignment of all the cherries. 
However, complainant maintains that after the last lot inspection its 
Mr. Baxter was called at home before he was aware of the results of such 
inspection and at the insistence of respondent’s broker, Mr. Howlett, 
consented to the consignment of only the “Rocky” load. In conformity 
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with this allegation complainant does not seek recovery in this proceed- 
ing of the difference between the net proceeds on the “Rocky” load and 
the original contract price of such cherries. On the basis of all the evi- 
dence we find that the only modification of the original contract which 
both parties agreed to was the consignment of the “Rocky” cherries. 


Since respondent accepted the cherries and we have found there was 
no modification of the original contract as to the 576 lugs of cherries 
shipped on May 24 or the 936 “Baxter” cherries, respondent is liable to 
complainant for the contract price of such cherries less damages result- 
ing from any breach of contract as to such cherries by complainant. The 
burden of proving both the breach and the damages flowing therefrom 
rests upon respondent. The third inspection made at 2 p.m. on May 30, 
1978, of the individual lots of cherries shows that total of 2,084 lugs of 
cherries were made accessible and inspected at that time. Such inspec- 
tion shows that the average amount of discoloration and decay for the 
entire 2,084 lugs covered by such inspection was such that the entire lot 
would not be considered to be abnormally deteriorated. We therfore find 
that respondent has failed to prove that complainant breached the con- 
tract. Respondent is therefore liable to complainant for the full contract 
price applicable to the nonconsigned cherries or $23,456.00. In addition, 
respondent is liable to complainant for the net proceeds reported on the 
consigned cherries or $12,102.94. (Although respondent reported sub- 
stantial net proceeds on all the cherries and issued checks to complain- 
ant in the total amount of $32,447.15, respondent refused to release 
such checks as undisputed amounts and they have not been negotiated or 
paid.) The total amount due complainant from respondent is $35,558.94. 
However, complainant has requested payment in the total amount of 
only $35,021.68, and therefore reparation will be awarded only in such 
amount. Respondent’s failure to pay complainant the amount of 
$35,021.68 is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $35,021.68, with interest thereon at the 
rate of 8 percent per annum from June 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 19,195) 


BuD ANTLE, INC. v. J. M. FIELDS, INC., a/t/a WORLDWIDE PRODUCE. 
PACA Docket No. 2-4711. Decided June 4, 1979. 


Good delivery standards — failure to meet — Rejection — timely notice of 
— failure to prove wrongful — Transportation service and conditions — 
failure to prove abnormal — Dismissal 


Where respondent’s rejection of the lettuce in issue was rightful, and complainant failed to 
sustain its burden of proof that transportation service and conditions were abnor- 
mal, the complaint is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Ned Stein, Philadelphia, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $3,187.80, in connection with a 
transaction in interstate commerce involving one railcar of lettuce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. 


Although the amount of damages claimed herein exceeds $3,000.00, 
the parties waived oral hearing and the shortened method of procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Pursuant to this procedure the verified pleadings of the parties 
are considered a part of the evidence in the case as is the Department’s 
report of investigation. In addition the parties were given the opportuni- 
ty to file evidence in the form of sworn statements. Complainant filed 
an opening statement which was not verified and respondent filed a veri- 
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fied answering statement. Complainant filed a verified statement in re- 
ply and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Bud Antle, Inc., is a corporation whose address is 
P.O. Box 1759, Salinas, California. 


2. Respondent, J. M. Fields, Inc. a/t/a Worldwide produce, is a cor- 
poration whose address is Oregon Avenue and Vandalia Streets, Phila- 
delphia, Pennsylvania. At the time of the transaction involved herein re- 
spondent was licensed under the Act. 


3. On January 19, 1977, complainant sold and shipped to respondent, 
by rail, one car of lettuce containing 1,065, size 32, Bud brand Cello let- 
tuce, at $5.35 per carton, plus a cooling charge of 65 cents per carton 
and brokerage in the amount of 15 cents per carton, plus a total fee of 
$213.00 for palletization and $20.00 for a temperature recorder, or a to- 
tal price of $6,782.75, f.o.b. It was specifically agreed that good delivery 
standards were to apply in all respects, except with regard to bruising 
and/or discoloration following bruising. 


4. The rail car was released to the carrier at 5 p.m. on January 19, 
1977, and was placed and made accessible for inspection on the morning 
of January 27, 1977. The lettuce was inspected at 2:30 p.m. on January 
27, 1977, at the place of business of respondent’s customer in Philadel- 
phia, Pennsylvania. Such inspection provided in relevant part as follows: 


Condition of Equipment: Temperature control unit not in operation. 


Products Inspected: Iceberg type LETTUCE, film wrapped in cartons printed 
“Bud of California, Packed and Shipped by Bud Antle, Main Office, Salinas, 
Ca., Shipping in Season from California & Arizona.” Applicant’s count, 1065 
cartons. 


Condition of Load: Through lengthwise and crosswise load. 1 and 5 rows, 8 
and 9 layers. Most cartons palletized, two pallets wide. One row adjacent left 
side wall not palletized. Sheet of plywood over 4th layer. 


Condition of Pack: Tight. 
Temperature of Product: At doorways, top 37°F., bottom 37°F. 


Condition: Heads or portions of heads not affected by condition factors are 
fresh and crisp. Head Leaves: Damage by discoloration following bruising in 
most cartons ranges from 5 to 10 heads, in many cartons none, average 19%, 
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including 4% serious damage scattered throughout pack and mostly occurring 
in bottom four layers. Serious damage by Rusty Brown discoloration affecting 
midribs and veins averages 7%. Average 3% decay. 


Remarks: Inspection made during process of partial unloading. 


5. After receiving the results of this inspection respondent reported 
the results to complainant and at the same time communicated to com- 
plainant its rejection of the lettuce. Complainant took the lettuce and 
placed it with Quaker City Producer Co., in Philadelphia, Pennsylvania. 
The lettuce was subsequently sold for gross proceeds of $8,113.40. Net 
proceeds were returned to complainant in the amount of $3,594.95. 


6. A formal complaint was filed on June 10, 1977, which was within 
nine months after the cause of action alleged herein accured. 


CONCLUSIONS 


Complainant alleges that respondent’s rejection of the subject lettuce 
was wrongful. Complainant states that the lettuce should be considered 
to have made good delivery since the arrival inspection shows that the 
lettuce exceeded the amount of serious damage allowed by the good de- 
livery standards by only one percentage point and the lettuce arrived 
one day late. In effect complainant contends that the suitable shipping 
condition warranty normally applicable in any f.o.b. transaction is inap- 
plicable here due to abnormal transportation service. * 


As provided in section 46.43 (i) and (j) of the Department’s regulations (7 CFR 46.43 (i) 
and (j) ), there is a warranty in an f.o.b. sale that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the contract destination 
agreed upon between the parties. It is further provided in this section that if a good de- 
livery standard has been promulgated for a commodity, and if a shipment of such commod- 
ity at contract destination contains deterioration in excess of the tolerance set forth in the 
good delivery standard, then the commodity will be considered as abnormally deteriorated. 


There is, of course, a good delivery standard for lettuce, set forth in section 46.44 of the De- 
partment’s regulations (7 CFR 46.44). It provides, in relevant part, as follows: 


“Unless otherwise agreed to between the contract parties, ‘Good Delivery’ in 
connection with f.o.b. contracts of purchase and sale means that the commodity 
meets the requirements of the contract at time of loading or sale and, if the 
shipment is handled under normal transportation service and conditions, will 
meet the following additional requirements on delivery at the contract destina- 
tion: 
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Where an effective rejection is made of a commodity, as here, the bur- 
den is on the shipper to show that such rejection was wrongful. Hegge- 
blade-Marguleas-Tenneco v. Fisher Foods, 33 A.D. 1443 (1974). Where a 
rejected commodity was sold under f.o.b. terms the shipper also has the 
burden of proving that transportation services and conditions were ab- 
normal so as to void the suitable shipping condition warranty, if such 
shipper alleges abnormality of transportation. Tenneco West, Inc. v. 
Gilbert Distributing Co., PACA Docket No. 2-5000 (Decided February 
28, 1979). In this case complainant has stated several times that the let- 
tuce was delayed one day in transportation. However, apart from its own 
statements in this regard, complainant has failed to submit evidence 
concerning the normal time for transportation by rail between Salinas, 
California, and Philadelphia, Pennsylvania, or any other evidence which 
would support its statements that the lettuce arrived one day late. The 
lettuce was placed with the carrier at 5 p.m. on January 19, and was 
made accessible for inspection on the morning of January 26 at respond- 
ent’s place of business. This is a period of a little over 7 1/2 days. We find 
that complainant has failed to meet its burden of proving that trans- 
portation service was abnormal. The amount of serious damage as shown 
by the federal inspection made of the lettuce on the day of arrival ex- 
ceeds the amount allowed by the good delivery standards and we there- 
fore find that respondent’s rejection of the lettuce was rightful. The 
complaint should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


’ Continued 
(a) Lettuce(1) * * * 


(2) If the contract does not specify a U.S. grade or percentage of condition 
defects, the lettuce at destination may contain a maximum of 15 percent 
by count, of the heads in any lot which are damaged by condition defects, 
including therein not more than 9 percent serious damage of which not 
more than 5 percent may be decay affecting any portion of the head exclu- 
sive of wrapping leaves. Sales made on a percentage of a U.S. grade, with- 
out specifying the percentage of condition defects separately from the 
permanent defects, fall under this provision, and the lettuce may not con- 
tain more than a total of 15 percent condition defects at destination . . .” 
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(No. 19,196) 


FRANK DONIA CO. v. HOUSTON PRODUCE DISTRIBUTING Co., INC. and 
ABE MONSOUR, JR. BROKERAGE, INC. PACA Docket No. 2-5233. 
Decided June 4, 1979. 


Rejection by original purchaser — Sale after rejection — negotiated by 
broker — Agreed contract price — failure to pay — Reparation awarded 
against Houston Produce Co. 


Where respondent Houston Produce Distributing Co, purchased and accepted the potatoes 
in issue and failed to pay therefor, this respondent is liable to complainant for the 
purchase price of $4,140.00, for which reparation is awarded complainant against 
Houston Produce with interest. 


Poor financial condition — awareness of — Agent — not responsible for 
success of seller’s undertaking — Dismissal as to Monsour 


Where complainant was generally aware of the poor financial condition of Houston Pro- 
duce, yet consented to selling to said respondent and, further, failed to prove that 
Mounsour guaranteed payment by Houston Produce, the complaint against respon- 
dent Abe Monsour, Jr. Brokerage is dismissed. 


George S. Whitten, Presiding Officer. 
Complainant and respondents, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks an award of reparation in 
the sum of $4,140 in connection with a transaction in interstate com- 
merce involving a shipment of potatoes. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served on each respondent and respondent Abe Monsour Jr. Brokerage, 
Inc., filed an answer thereto denying liability to complainant. Respond- 
ent Houston Produce Dist. Co., Inc. did not file an answer and is in de- 
fault. 
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Although the amount claimed as damages in the formal complaint ex- 
ceeds $3,000, the parties waived oral hearing and the shortened proce- 
dure provided in the Rules of Practice (7 CFR 47.20) is therefore appli- 
cable. Pursuant to this procedure the verified pleadings of the parties 
are considered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given the opportun- 
ity to submit further evidence in the form of verified statements. Com- 
plainant filed an opening statement. Respondent Monsour filed an an- 
swering statement, and complainant filed a statement in reply. Respond- 

ent Monsour filed a brief. 


FINDINGS OF FACT 


1. Complainant, Frank Donia Co., is a corporation whose address is 
1206 E. 6th Street, Los Angeles, California. 


2. Respondent, Houston Produce Dist. Co., Inc., is a corporation 
whose address is 3173 Produce Row, Houston, Texas. Respondent, Abe 
Monsour Jr. Brokerage, Inc., is a corporation whose address is Produce 
Terminal Administration Building, Room 5, 3100 Produce Row, Hous- 
ton, Texas. At the time of the transaction involved herein both respond- 
ents were licensed under the Act. 


3. On or about January 12, 1978, complainant sold to Texas Produce 
Company of Houston, Texas, one truckload of potatoes containing 920 
50-pound cartons of U.S. No. 1, 70-size Russets, at a price of $10 per 
cewt., f.o.b. The contract was negotiated by respondent Monsour. 


4. On January 16, 1978, complainant shipped the potatoes from 
Aberdeen, Idaho, to Texas Produce Company at Houston, Texas, and on 
arrival they were rejected on account of condition after being federally 
inspected. 


5. After rejection complainant sold the potatoes to respondent Hous- 
ton Produce for $9 per cwt., f.0.b., through respondent Monsour acting 
as broker. Complainant has received no payment for the potatoes. 


6. A formal complaint was filed on August 18, 1978, which was with- 
in nine months after the cause of action herein accured. 
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CONCLUSIONS 


There is no question concerning the liability of respondent Houston 
Produce to complainant for the $9 per cwt. purchase price of the subject 
potatoes. The question litigated between complainant and respondent 
Monsour in this proceeding is whether respondent Monsour should be 
held jointly and severally liable with respondent Houston Produce to 
complainant. In its complaint complainant states the grounds upon 
which it seeks to hold respondent Monsour jointly and severally liable 
with respondent Houston Produce in the following terms: 


Upon arrival at destination, Texas Produce Company refused the load due to 
quality, and respondent Monsour advised he could resell the load to respondent 
Houston Produce Distributors at a reduced price. I did not want to sell Houston 
Produce Dist. because of their financial condition, in fact I had not sold them 
for the past six months, even though Monsour had asked me to sell them on sev- 
eral occasions. Monsour insisted that they Houston Produce Dist. would pay for 
the load, even though at this time they owed Monsour for two partial loads that 
he had sold them, and that I was unaware of the trouble Monsour was having 
collecting with bouncing checks and promises. 


After constant insisting that Houston Produce Dist., was the only business that 
would buy this load of potatoes, and that he would make sure that Houston 
Produce Dist. would pay for the load, I agreed to unloading the truck lot at 
Houston Produce Dist. 


It is evident that complainant knew of the poor financial condition of 
Texas Produce and that it consented to selling the potatoes to them in 
spite of that knowledge. Complainant, however, alleged that it was un- 
aware of the additional trouble that respondent Monsour was having in 
collecting from Texas Produce. Due to the fact that complainant was 
aware of the financial condition of Houston Produce when it consented 
to selling the potatoes to Houston Produce it obviously assumed the risk 
of selling such potatoes. An agent does not insure the success of a seller’s 
undertaking or guarantee against mistakes or errors of judgement by the 
seller. See Fruit Basket Packing Company v. Joe Phillips, Inc. and/or 
Walter B. Adam, 31 A.D. 1200 (1972). The fact that respondent Mon- 
sour may not have disclosed particular financial problems that it was 
having with respondent Houston Produce does not negate complainant’s 
general awareness of the poor financial condition of Houston Produce. 


Complainant also alleges that respondent Monsour said “that he would 
make sure that Houston Produce Dist. would pay for the load”. Consider- 
ing this allegation in the light most favorable to complainant so as to 
construe it as an allegation that respondent Monsour was guaranteeing 





FORT FAIRFIELD POTATO CO. v. TAVILLA SALES CO. 851 
Cite as 38 A.D. 851 

payment by respondent Houston Produce, complainant still had the bur- 
den of proving that such a guarantee was in fact made by respondent 
Monsour. Respondent Monsour paints an entirely different picture of 
the transaction and states that his advice to complainant was that the 
load of potatoes should be moved out of Houston altogether following its 
rejection, and that it was the suggestion of complainant that the load of 
potatoes be given to respondent Houston Produce. Respondent Monsour 
specifically denied guaranteeing payment by respondent Houston Pro- 
duce to complainant. We find that complainant has failed to prove that 
there was a guarantee of payment on the part of respondent Monsour. 
The complaint against respondent Monsour should be dismissed. 


As we have before stated, the liability of respondent Houston Produce 
to complainant is amply supported by the record. We find therefore that 
the failure of respondent Houston Produce to pay complainant the 
agreed contract price of $4,140 for the subject potatoes is a violation of 
section 2 of the Act for which reparation should be awarded to complain- 
ant with interest. 


Within thirty days from the date of this order, respondent Houston 
Produce Dist. Co., Inc., shall pay to complainant, as reparation, $4,140 
with interest thereon at the rate of eight percent per annum from Febru- 
ary 1, 1978, until paid. 


The complaint against respondent Abe Monsour Jr. Brokerage, Inc., is 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,197) 


FORT FAIRFIELD POTATO CO. v. TAVILLA SALES Co. PACA Docket No. 
2-4896. Decided June 4, 1979. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 852 


Order reopening after default 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was issued July 
13, 1978, awarding reparation to complainant against respondent. Re- 
spondent filed a motion to reopen the proceeding after default and allow 
the filing of an answer pursuant to section 47.25 (e) of the rules of Prac- 
tice (7 CFR 47.25 (e) ). 


The order of July 13, 1978 was stayed on August 9, 1978, pending the 
issuance of further order in this proceeding, to allow time for consider- 
ation of respondent’s motion, and a copy of the motion to reopen was 
served upon complainant. Complainant in effect, objected to the grant- 
ing of the motion. 


The record has been carefully considered and it is concluded that the 
motion to reopen was filed within a reasonable time, and that good rea- 
son has been shown why the relief requested in the motion should be 
granted Mendelson-Zeller Co. v. United Fruit Distributors, 16 A.D. 790. 
Accordingly, the order of July 13, 1978 is hereby vacated and respond- 
ent’s default in the filing of an answer in this proceeding is set aside. Re- 
spondent is given, pursuant to 7 CFR 47.25 (e), 10 days from date of 
service of this document in which to file an answer. The answer, once 
filed, shall be served upon complainant. 


Copies of this order shall be served upon the parties. 


(No. 19,198) 


In re SHIPPERS DISTRIBUTING Co., INC, PACA Docket No. 2-5408. De- 
cided June 4, 1979. 


Accounting — false or incorrect — Net proceeds of consignment sales — 
failure to remit — Flagrant and repeated violations — Sanction 


Where respondent flagrantly and repeatedly violated § 2 of the Act as found herein, re- 
spondent’s license as a registrant under the Act is revoked. 





SHIPPERS DISTRIBUTING CO. 
Cite as 38 A.D. 852 


Edward M. Silverstein, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted by a complaint filed on 
May 29, 1979, under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). In the complaint, complainant 
has requested the revocation of respondent’s license. Two grounds for 
revocation are alleged: first, the failures by respondent to make full pay- 
ment promptly with respect to 19 lots of perishable agricultural com- 
modities purchased, received and accepted by respondent from 12 
sellers, in interstate commerce, during the period February 1978 
through February 1979, for which respondent failed to make full pay- 
ment promptly of the agreed purchase prices in the total amount of 
$61,154.12; second, during the period September, October, and Novem- 
ber 1978, respondent received in interstate commerce and accepted on 
consignment, from three shippers, six lots of lettuce, a perishable 
agricultrual commodity, sold the lettuce, collected from the buyers 
thereof, and has failed to account truly and correctly and to make full 
payment promptly to the shippers the net proceeds realized from the 
sale of such lettuce totaling $8,159.50. A copy of the complaint was 
served on respondent. Respondent admits the violations alleged in the 
complaint and consents to the issuance of a decision and order in this 
case. Therefore, pursuant to Section 1.138 of the Rules of Practice, 7 
CFR 1.138, the following decision and order is issued without further 
procedure or hearing. 


FINDINGS OF FACT 


1. Respondent, Shippers Distributing Co., Inc., is a corporation whose 
mailing address is 3150 V Street, N.E., Washington, D.C. 20018. 
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2. Pursuant to the licensing provisions of the Act, license No. 780318 
was issued to respondent on November 28, 1977, and was renewed 
annually. 


3. During the period February 1978 through February 1979, re- 
spondent purchased, received and accepted in interstate commerce from 
12 sellers, 19 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of the 
agreed purchase prices therefore totaling $61,154.12. 


4. During the period September, October and November 1978, 
Respondent received in interstate commerce and accepted on consign- 
ment six lots of lettuce, a perishable agricultural commodity, from three 
shippers. Respondent sold the lettuce and collected from the buyers 
thereof, but has failed to truly and correctly account and make full pay- 
ment promptly to the shippers the net proceeds realized from the sale of 
such lettuce totaling $8,159.50. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b) by failing to make full payment 


promptly of the agreed purchase prices for 19 lots of perishable agricul- 
tural commodities as set forth in finding of fact 3 above, and by failing 
to truly and correctly account and make full payment promptly of the 
net proceeds realized from the sale of six lots of lettuce, a perishable 
agricultural commodity, accepted on consignment, totaling $8,159.50, 
as set forth in finding of fact 4 above. 


Respondent’s license is revoked. 


This decision and order shall become final and effective on the 11th 
day after issuance. 


Copies hereof shall be served upon the parties. 
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(No. 19,199) 


DeBRUYN PRODUCE Co. v. H. R. BUSHMAN & SON CORP. and/or GUS MER- 
CURIO FRUIT & PRODUCE Co., INC. PACA Docket No. 2-5238. De- 
cided June 8, 1979. 


Consignment sales — failure to pay net proceeds of — Reparation awarded 
against consignee Mercurio 


Where respondent Gus Mercurio Fruit & Produce sold the consigned cabbage and failed to 
pay complainant the net proceeds of sale, said respondent is liable to complainant 
for the amount of $2,400.55, for which reparation is awarded complainant against 
this respondent with interest. 


Counterclaim — for freight and handling expenses — Reparation awarded 
for 


Where respondent H. R. Bushman & Son Corp. acted as broker on behalf of complainant in 
the transportation and handling of the cabbage in issue, said repondent is entitled to 
expenses therefor from the complainant. Bushman’s expenses in fulfilling its 
broker’s duties amounted to a total $833.50. Therefore, reparation in the amount of 
$833.50 is awarded H. R. Bushman & Son Corp. against complainant with interest. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondents, jointly and severally, in the amount of $2,400.55 in 
connection with the shipment of a truckload of cabbage in interstate 
commerce. A counterclaim was filed by respondent H. R. Bushman & 
Son Corp. against complainant in the amount of $902.50 in connection 
with the transaction involved in the complaint. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served upon each respondent. Respondent H. R. Bushman & Son Corp. 
filed an answer thereto denying liability to complainant. Respondent 
Gus Mercurio Fruit & Produce Co. Inc., failed to file an answer, and was 
held in default. A copy of the counterclaim was served upon com- 
plainant, which filed a reply thereto denying liability to respondent H. 
R. Bushman & Son Corp. 


Since neither the amount claimed as damages in the complaint nor in 
the counterclaim exceeds $3,000.00, the shortened procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Pursuant to such procedure, the parties were given an opportunity to file 
additional evidence in the form of verified statements, but chose not to 
do so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, De Bruyn Produce Co., is a corporation whose ad- 
dress is Box 76, Zeeland, Michigan. At the time of the transaction in- 
volved herein, complainant was licensed under the Act. 


2. Respondent, H. R. Bushman & Son Corp. (hereinafter, “Bushman”), 


is a corporation whose address is 54 Produce Row, St. Louis, Missouri. 
At the time of the transaction invovled herein, Bushman was licensed 
under the Act. 


3. Respondent, Gus Mercurio Fruit and Produce Co. Inc. (hereinafter, 
“Mercurio”), is a corporation whose address is 74 Produce Row, St. Louis, 
Missouri. At the time of the transaction involved herein, Mercurio was w 
licensed under the Act. 


4. On Approximately January 31, 1978, in the course of a telephone 
call made by complainant to Bushman, complainant agreed to consign 
375 sacks of U.S. No. 1 green cabbage to Mercurio, in interstate com- 
merce, with the balance of the cabbage in complainant’s possession to be 
handled by Hollmann Commission Company, St. Louis, Missouri (here- 
inafter, “Hollmann”), on the condition that Hollmann found it suitable 
upon arrival, after inspection. It was understood by the parties that 
Bushman was acting as a broker. 


5. Later that day, January 31, 1978, complainant called Bushman, 
stating that it was unable to procure a truck and asked Bushman to pro- 
vide one. Acting on behalf of complainant, Bushman was able to obtain a 
truck that same day. 
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6. Shortly thereafter, complainant received from Bushman a “Memo- 
randum of Sale & Purchase” concerning the truckload of cabbage, in 
which 375 sacks were shown to be consigned to Mercurio (although that 
number was eventually changed by complainant to show 750 sacks). The 
memorandum indicated “Gus Mercurio” under the heading “Sold to”, 
and “Gulf Distributing Co., Weslaco, Texas” under the heading “Shipped 
By”. Gulf Distributing Co. is a division of complainant. Complainant 

never objected to the terms of the Memorandum of Sale & Purchase. 


7. On February 1, 1978, the cabbage was shipped, by truck, from 
Weslaco, Texas, to Hollmann. Hollmann refused to accept it. 


8. On the morning of February 2, 1978, Bushmann called com- 
plainant, informed complainant of Hollmann’s rejection, and indicated 
that Mercurio was willing to take, on consignment, the entire load of 
750 sacks. Complainant agreed to this arrangement. 


9. On February 2, 1978, Bushman sent complainant a letter, reading 
as follows: 


This will confirm phone conversation this morning regarding cabbage on our 
file #9787 which was to be placed On Consignment to Hollmann Commission 
Company and Gus Mercurio. Because of the quality, size and condition, Holl- 
mann Commission Company refused to accept this cabbage and the whole load 
was placed with Gus Mercurio Produce instead of 375 sacks as originally 
confirmed. 


Complainant made no objection to Bushman upon its receipt of this 
letter. 


10. The truckload of cabbage in question was then shipped, in inter- 
state commerce, to Mercurio in St. Louis, Missouri, and arrived on 
February 3, 1978. 


11. Bushman paid the trucker a total of $798.50 for freight. Bushman 
also paid $35.00 for unloading the truck. Bushman has never been reim- 
bursed for these payments, totalling $833.50. 


12. Mercurio prepared an account of sales on March 16, 1978, show- 
ing sale of the 750 sacks of cabbage for $2,872.05, and indicating that 
the consignor was due this sum, less $471.50 covering commission, 
handling, and delivery charges, or $2,400.55. The account of sales was 
never sent to either Bushman or complainant. However, in response to a 
letter from the Department dated June 2, 1978, requesting an account- 
ing, Mercurio provided the account of sales, but wrote that it did “not 
have the money to pay for the cabbage at this time.” 
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13. A formal complaint was filed on August 17, 1978, which was 
within nine months from the time of the alleged cause of action herein 
accrued. 


14. A counterclaim was filed by Bushman on September 19, 1978, in 
connection with the transaction involved in the complaint. 


CONCLUSIONS 


Complainant alleges that respondents are jointly and severally liable 
for the $2,400.55 in proceeds obtained from the sale of the consigned 
cabbage. Complainant claims that Bushman is liable under the terms of 
the contract as the consignee. Alternatively, complainant claims that if 
Bushman is concluded to have acted as a broker with Mercurio liable as 
the consignee, Bushman is also liable on the grounds that it made in- 
sufficient efforts to obtain the proceeds from Mercurio. 


Bushman contends that, in accordance with the contract terms it 
acted in the role of a broker throughout the transaction, and denies 
having failed to use sufficient efforts to obtain the proceeds from 
Mercurio. Bushman asserts, further, that it should be reimbursed by 


complainant for its expenses of $902.50 for freight. 


There is evidence supporting both the allegations that Bushman’s role, 
as contemplated by the contract, was that of a consignee and that of a 
broker in the instant transaction. The record contains three documents 
prepared by complainant at approximately the time of the transaction 
indicating the consignment of the 750 sacks of cabbage at issue (com- 
plainant’s exhibit nos. 1, 2, 3). On each document, the receiver/consignee 
is identified as Bushman. In addition, Mercurio’s accounting lists Bush- 
man as the consignor, implying that Bushman had procured the cabbage 
from complainant, although it is not clear whether this was on a pur- 
chase or a consigned basis. This evidence is incompatible with Bush- 
man’s claimed status as a broker. However, Bushman’s Memorandum of 
Sale & Purchase, which complainant does not deny receiving, clearly 
states the cabbage at issue as being consigned to Mercurio and shipped 
by a division of complainant, Gulf Distributing Co. Although com- 
plainant argues that the Memorandum of Sale & Purchase is not a pro- 
per memorandum of sale, as the roles of the parties are not clearly 
identified, it is apparent from the face of the document that this is not 
the case. As complainant does not claim to have made any objection to 
the memorandum, it is considered evidence of the contract provisions, 
including Bushman’s role as the broker and Mercurio’s as the consignee. 
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See Kaiser Diversified Enterprises, Inc. v. Wallace Fruit & Vegetable 
Co., 32 A.D. 1523 (1973). Further evidence supporting the position that 
Bushman was a broker in this transaction is found in the February 2, 
1978, letter from Bushman to complainant (Finding of Fact 0). In such 
letter, to which complainant made no objection, Bushman discusses the 
necessity for altering the original confirmation by placing the whole 
load of cabbage on consignment with Mercurio, due to the refusal of 
Hollmann to accept the 375 sacks originally designated for it. If Bush- 
man were the consignee and not the broker, there would have been no 
reason to inform complainant of this event. 


Complainant herein, the moving party, has the burden of proving by a 
preponderance of the evidence the essential allegations of its complaint. 
Vernon C. Justice v. Milford Packing Co., Inc. and/or Liebowitz Pickle 
Products, Inc., 34 A.D. 533 (1975). Although there is some support in 
the record for complainant’s allegation that its contract with Bushman 
contemplated that Bushman was to act as the consignee, there is other 
evidence of at least equivalent weight that the contract provided for 
Bushman to act as the broker. Therefore, we conclude that complainant 
has not met its burden of proof. 


Complainant’s alternative contention that Bushman violated its 
broker’s duty by failing aggressively to attempt to obtain an account of 
sales and remittance from Mercurio is wholly without foundation. The 
duties of a broker are set forth in section 46.28 of the Department’s 
regulations (7 CFR 46.28), and nowhere in that section is a broker 
specifically assigned the obligation asserted by complainant. Further- 
more, complainant has not presented any material evidence to support 
this allegation. 


As it is clear that, in the course of its dealings in the instant trans- 
action, Bushman has not failed to comply with any of its broker’s duties 
towards complainant as prescribed by the Act, the complaint against it 
must be dismissed. 


Mercurio, the consignee herein, has admittedly sold the consigned cab- 
bage and rendered an account of sales in connection therewith showing 
net proceeds of $2,400.55, but states that it is unable to make payment. 
Therefore, Mercurio is liable to complainant for $2,400.55, and its 
failure to pay such sum is a violation of section 2 of the Act, for which 
reparation should be awarded, with interest. 


Bushman has brought a counterclaim against complainant in the 
amount of $902.50 covering its alleged expenditure for freight. Since 
Bushman, the broker, was acting on behalf of complainant, the bene- 
ficial owner of the cabbage, in securing a truck, there is no doubt that 
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complainant was the one ultimately liable for the freight charges. Frank 
Kenworthy Company v. D. L. Piazza Compnay, 16 A.D. 844 (1957). How- 
ever, the record shows that Bushman expended $798.50 for freight and 
$35.00 for handling, for a total of $833.50. Therefore, Bushman is 
entitled to this sum only, and complainant’s failure to pay it is a vio- 
lation of section 2 of the Act, for which reparation should be awarded, 
with interest. 


Within thirty days from the date of this order, respondent Gus Mer- 
curio Fruit and Produce Co. Inc. shall pay to complainant $2,400.55, 
with interest thereon at the rate of 8 percent per annum from April 1, 
1978, until paid. 


The complaint against respondent H. R. Bushman & Son Corp. is here- 
by dimissed. 


Within thirty days from the date of this order, complainant shall pay 
respondent H. R. Bushman & Son Corp. $833.50, with interest thereon 
at the rate of 8 percent per annum from March 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,200) 


WILLIAM R. FOSTER, d/b/a WILLIAM R. FOSTER SALES COMPANY uv. 
JAROSZ PRODUCE FARMS, INC. PACA Docket No. 2-4687. Decided 
June 8, 1979. 


Contract — breach of, by failure to deliver in full — Damages — incidental, 
flowing from breach — Replacement costs — entitlement to for unde- 
livered goods — setoff against invoice amount — Reparation awarded for 
net due 

Where complainant breached the contract as found herein, respondent is entitled to dam- 
ages resulting from said breach in the amount of $15,729.75. This amount deducted 
from the adjusted invoice amount of $24,673.75 leaves a balance due and owing of 
$8,944.00, for which reparation is awarded complainant against respondent with 
interest. 
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George L. Aubrey, Presiding Officer. 
LeRoy W. Gudgeon, for respondent. 
No appearance for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $27,270.50 
in connection with a transaction in interstate commerce involving a con- 
tract of sale for a quantity of onions to be shipped from Michigan to New 
York State. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 


spondent, who filed an answer thereto which admitted liability to com- 
plainant for $24,673.75, but asserted $39,958.50 in damages by way of 
counterclaim for a net loss of $15,284.75. 


An oral hearing was held at Middletown, New York, on July 18, 1978. 
Complainant did not appear at this hearing either in person or by coun- 
sel. Respondent appeared by counsel. Nine witnesses, including its presi- 
dent and general manager, testified on behalf of the respondent. Re- 
spondent’s counsel filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual formerly doing business as William R. 
Foster Sales Company, whose address was, at the time of the transaction 
described herein, Box 436, Grant, Michigan. At that time complainant 
was licensed under the Act. 


2. Respondent is a corporation whose address is P. O. Box 176, Pine 
Island, New York. At the time of the herein transactions respondent was 
licensed under the Act. 
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3. On or about October 1976 complainant and respondent, repre- 
sented by its president and general manager, John J. Jarosz, entered in- 
to negotiations for the purchase and sale of a substantial quantity of on- 
ions. 


4. On or about October 12 to 14, 1976, Mr. Jarosz inspected complain- 
ant’s onions at complainant’s warehouse at or near Ravenna, Michigan. 


5. At that time and place Messrs. Foster and Jarosz entered into an 
oral contract for the sale by complainant and purchase by respondent of 
20,000 50# bags of onions, 60 percent two inch and larger, to grade US 
No. 1 on delivery to respondent at Pine Island, New York, price $3.25 if 
picked up by respondent’s trucks or $4.00 if delivered by complainant. 
One half of this contract was to be filled in November and one half in 
December 1976. 


6. On or about December 5, 1976, when Mr. Jarosz was present at Mr. 
Foster’s place of business in Michigan, the parties entered into a second 
oral contract for the purchase and sale of five loads of 900 50# bags 60 
percent two inch and larger onions at $3.00 per sack f.o.b. to be shipped 
after completion of the first contract. 


7. Shipments and deliveries of onions were made and invoiced by 
complainant according to the following tabulation: 
Invoice Total 
Lot Date of Unit Invoice 
Quantity No. Shipment Price Amount 


751 1155 10/13/76 $3.50, delv’d. $2,628.50 
12 1155 10/13/76 3.50, delv’d. 42.00 
900 1159 10/15/76 3.00, f.0.b. 2,700.00 
900 1178 10/27/76 2.75, f.0.b. 2,475.00 
850 1171 10/22/76 3.50, delv’d. 2,975.00 
810 1200 11/8/76 3.50, f.0.b. 2,835.00 
810 1201 11/8/76 3.50, delv’d. 2,835.00 
810 1202 11/8/76 3.70 delv’d. 2,997.00 
810 1204 11/8/76 3.50 delv’d. 2,835.00 
810 1205 11/8/76 3.70 delv’d. 2,997.00 
810 1203 11/8/76 3.70 delv’d. 2,997.00 
810 1208 11/11/76 3.80 delv’d. 2,835.00 
Less 30¢ for 
bag 
1209 11/10/76 4.00 delv’d. 2,997.00 
Less 30¢ for 
bag 
1213 11/11/76 4.00 delv’d. 3,240.00 
1214 11/12/76 4.00 delv’d. 2,997.00 
1215 11/13/76 3.80 delv’d. 2,835.00 
Less 30¢ for 
bag 





FOSTER v. JAROSZ PRODUCE FARMS 
Cite as 38 A.D. 860 


Invoice Total 
Lot Date of Unit Invoice 
Quantity No. Shipment Price Amount 
810 1216 11/13/76 3.80 delv’d. 2,835.00 
Less 30¢ for 
bag 
1219 11/15/76 4.00 delv’d. 3,240.00 
810 1220 11/15/76 4.00 delv’d. 2,997.00 
810 1223 11/15/76 4.00 delv’d. 3,240.00 
810 1222 11/16/76 4.00 delv’d. 3,240.00 
810 1224 11/16/76 4.00 delv’d. 3,240.00 
810 1225 11/17/76 4.00 delv’d. 3,240.00 
1226-B 11/18/76 3.05 delv’d. 2,470.50 
1231 11/19/76 3.80 delv’d. 3,078.00 
810 1234 11/22/76 3.20 delv’d. 2,592.00 
810 1241 11/26/76 3.80 delv’d. 3,078.00 
810 1242 11/26/76 3.80 delv’d. 3,078.00 
810 1244 11/30/76 3.20 delv’d. 2,592.00 
900 1252-B 12/4/76 3.45 delv’d. 3,105.00 
810 1253 12/6/76 3.20 delv’d 2,592.00 
250 1257 12/6/76 3.00 f.0.b. 750.00 
560 1257 12/6/76 3.25 f.0.b. 1,820.00 
110 1258 12/6/76 2.75 f.0.b. 302.50 
810 1260 12/7/76 3.80 delv’d 3,078.00 
280 1262 12/8/76 2.75 f.0.b. 770.00 
570 1262 12/8/76 1.85 f.0.b. 1,054.50 
840 1278 12/13/76 3.25 f.0.b. 2,730.00 
91 1278 12/13/76 3.25 f.o.b. 295.75 
750 1284 12/15/76 3.25 f.0.b. 2,437.50 
150 1284 12/15/76 3.25 f.0.b. 487.50 
760 1303 12/27/76 3.25 f.0.b. 2,470.00 
120 1303 12/27/76 3.25 f.0.b. 390.00 
100 1315-B 1/4/77 3.25 f.0.b. 325.00 
800 1315-B 1/4/77 3.25 f.0.b. 2,600.00 
800 1327 1/7/77 3.25 f.0.b. 2,600.00 
100 1327 1/7/77 3.25 f.0.b. 325.00 
830 1337 1/13/77 4.50 f.o.b. 3,735.00 
625 1338 1/13/77 4.50 f.o.b. 2,812.50 
115 1338 1/13/77 4.70 f.0.b. 540.50 
40 1338 1/13/77 1.00 f.0.b. 40.00 
10 1338 1/13/77 4.50 f.0.b. 45.00 
800 1334 1/13/77 4,25 f.o.b. 3,400.00 


8. Payments against these invoices were authorized and paid by re- 
spondent according to the following tabulation: 
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Lot Adjusted Reason for ' Paid By 
No. Price Adjustment Chk. No. 


1155 $2,628.50 _ 
1155 30.00 Size (jumbo) 
1159 2,475.00 7 
1178 2,475.00 _ 
1171 2,726.50 Decay 
1200 3,078.00 Sacks 
1201 3,040.00 Sacks 10 short 
1202 3,240.00 Invoice error 
1204 3,078.00 Sacks 
1205 3,240.00 ” 
1203 3,240.00 e 
1208 2,470.50 Snacks & f.o.b. 8003, 7936, & 48 
1209 3,160.00 late truck-o.t. 8232 
1213 3,202.50 10 short 8003 
1214 3,240.00 sacks 
1215 3,078.00 
1216 3,078.00 
1219 3,240.00 
1220 3,240.00 
1223 2,632.50 
1222 2,632.50 
1224 3,240.00 8005 
1225 3,240.00 8003 
1226-B 2,470.50 of 
1231 3,078.00 * 
1234 1,384.50 f.o.b. & overpay 8008 
on 1213 
1241 2,470.50 f.o.b. 8018 
1242 3,078.00 _ , 
1244 2,566.40 9 short 18889 
1252-B 2,388.00 no grade, brokerage 18902 
1253 1,984.50 f.o.b. not paid 
1257 750.00 18900 
1257 1,820.00 y 
1258 302.50 18904 
1260 3,078.00 not paid 
1262 770.00 18904 
1262 1,054.50 r 
1278 2,730.00 18912 
1278 286.65 i . 
1284 2,437.50 not paid 
1284 487.50 ¥ 
1303 2,470.00 
1303 390.00 
1315-B 325.00 
1315-B 2,600.00 
1327 2,600.00 
1327 325.00 


7936 & 48 
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Lot Adjusted Reason for ' 

Quality No. Price Adjustment 

830 1337 2,697.50 invoice error 
625 1338 2,031.25 
115 1338 575.00 
40 1338 40.00 

10 1338 32.50 invoice error 

— 1 short 
800 1334 2,600.00 invoice error 


9. On or about January 17, 1977, respondent sent a mailgram to com- 
plainant demanding performance on outstanding contracts as follows: 


THIS MAILGRAM IS A CONFIRMATION COPY OF THE FOLLOWING 
MESSAGE: 


TDMT PINE ISLAND NY 177 01-17 0253P EST 

WILLIAM FOSTER SALES CO ATTN BILL FOSTER COPY MESSAGE, RA- 
VENNA MI 49451 

JAROSZ PRODUCE FARMS INC PURCHASED FROM YOU FOR THE 
MONTH OF DECEMBER 1976 10,000 SACKS 50 LBS ONIONS 50 TO 60 
PERCENT 2” ENLARGER US #1 AT 3.25 FOB AS TO PRICE DELIVERED 
AS TO GRADE. ALSO 5 LOADS 900 SACKS 50 LBS ONIONS EACH 50 TO 
60 PERCENT 2” ENLARGER US #1 3.00 FOB AS TO PRICE DELIVERED 
AS TO GRADE 5 LOADS OF 3.00 PER SACK ONIONS FOB WAS TO BE 
SHIPPED AFTER THE 10,000 ORDER WAS FILLED DURING THE MONTH 
OF DECEMBER. 


WE WILL GIVE YOU UNTIL 1PM TUESDAY JANUARY 19, 1977 TO FILL 
YOUR CONTRACT OR TO GIVE US INSTRUCTIONS AS TO WHEN WE 
COULD COME TO PICK UP THE BALANCE OF THE CONTRACT 2551 
SACKS 50 LB ONIONS AT 3.25 FOB AND 5 LOADS OF 900 SACKS EACH 
AT 3.00 FOB STILL OWED TO US BY YOU. IF WE DO NOT HEAR FROM 
YOU WE WILL BUY ON THE OPEN MARKET AND HOLD YOU RESPON- 
SIBLE FOR ANY DAMAGES DUE TO FAILURE TO DELIVER IN ACCORD- 
ANCE TO CONTRACT SPECIFICATIONS 
JAROSZ PRODUCE FARMERS INC PINE ISLAND NY 


14:53 EST 


10. On or about January 18 and 19, 1977, respondent purchased from 
New York growers onions meeting the requirements of the contracts 
with the complainant amounting to 1800 bags from western New York, 
1800 bags from another New York source and 3,475 bags in northern 
New York, paying in all cases $7.50 per 50# bag. 


11. Complainant filed a timely formal complaint based on its unpaid 
invoices on March 9, 1977; and respondent filed a timely counterclaim 
thereto on June 8, 1977, both within nine months of the accrual dates of 
the alleged causes of action set out therein. 
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CONCLUSIONS 


Respondent admits owing $24,673.75 (adjusted invoice amount) for 
nine lots of onions delivered and not paid for, but justifies its slow pay- 
ment on Mr. Foster’s reluctance and final refusal to fill the contracts— 
this because of a substantial price advance in late 1976 or early 1977. 


Mr. Jarosz maintains that he should have received an additional 2,551 
sacks at $3.25 f.o.b. Michigan on the 20,000 sack contract and, on the 
second contract, 4500 sacks at $3.00 f.0.b. According to Mr. Jarosz lots 
numbers 1208, 1215, 1216, 1226-B, 1231, 1241, 1242, 1252-B, 1253, 
250 sacks of 1257, 1258, 1260, 1262, 91 sacks of 1278, 150 sacks of 
1284, 120 sacks of 1303, and 100 sacks of 1315-B, were not deliveries 
against the 20,000 sack contract at all because not of the required size. 
These were separate transactions negotiated from time to time as off 
size onions became available. Also the October shipments were not a 
part of the November-December contract. And we can exclude from this 
contract obvious off size onions on the invoices, i.e.; 165 sacks on lot 
1338. Also there was a 29 sack shortage total on three lots. Still the ad- 
justed invoices and other data in evidence for lots 1200, 1201, 1202, 
1204, 1205, 1203, 1209, 1213, 1214, 1219, 1220, 1223, 1222, 1224, 
1225, 1234, 1244, 1257, 1278, 1284, 1303, 1315-B, 1327, 1337, 1338 
and 1334 indicate a net delivery against the contracts of 20,635 sacks. 
Respondent has placed these invoices in evidence presumably for the 
truth of their contents, and has made no showing as to why the onion 
sizes shown on these invoices are not substantially those called for in the 
contracts. (Respondent has in fact admitted that lots 1202, 1203, 1205, 
1209, 1214, 1219, 1220, 1222, 1223, 1224, 1225, 1278, 1303, 1315-B, 
1327, 1337, 1338 and 1334 were contract onions.) Thus the original 
20,000 sack contract was completed, and the second 4500 sack contract 
was filled to the extent of 635 sacks. 


Respondent is entitled to its replacement cost for the 3865 sacks not 
delivered on the second contract. Respondent has demonstrated that it 
was paying $7.50 for contract size and grade onions in various parts of 
New York State including Pine Island in early 1977. Backing off the 75¢ 
that the parties had used as a price differential between f.o.b. Michigan 
and New York delivered makes this equivalent to replacement at $6.75 
f.o.b. Michigan. Respondent is entitled to the difference between this 
and the contract price of $3.00 for the 3865 sacks not delivered on the 
second contract. This amounts to $14,493.75. 


Mr. Jaroz also testified to and documented unpaid claims against the 
complainant for 67 pallets at $3.00 and 1,200 empty sacks at 30¢. He 
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testified to a claim for some “Vexar” bags, but the transcript is garbled 
on this and his documentary evidence is illegible. This claim is denied. 


He also asserted another claim of $675.00 for a truck sent out by him 
from New York on or about January 14, 1977, which complainant re- 
fused to load with onions and which had to be returned empty. The rec- 
ord is not too clear as to whether or not Mr. Jaroz knew by that time that 
Mr. Foster would refuse to load. In any event, a pattern had been estab- 
lished where Mr. Jaroz was by that time furnishing most of the trucks. 
His loss can be attributed to Mr. Foster’s breach of contract, and 
amounts to an item of incidental damages flowing from that breach. 


Thus respondent has valid counterclaims totalling $15,729.75. When 
this amount is set off against the sum due the complainant there re- 
mains a balance due of $8,944.00. Accordingly, complainant is entitled 
to an award of reparation in that amount. 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $8,944.00 with interest thereon at 


the rate of 8 percent per annum from February 1, 1977 until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,201) 


SAN TAN TILLAGE Co., INC. v. KAPS Foops, INC. PACA Docket No. 
2-5125. Decided June 8, 1979. 


Condition — failure to submit evidence as to unacceptability of — Deduc- 
tions — failure to justify — Rejection — failure to give notice of — Invoice 
prices — failure to pay in full — Reparation awarded 


Where respondent accepted all the potatotes in issue, failed to prove breach of contract 
with respect to one shipment and failed to justify deductions from 16 of the invoice 
prices, paid in full for one shipment, and paid no part of the shipment it claims to 
have rejected, respondent is liable to complainant for a total of $37,503.99. Re- 
spondent has already paid complainant a total of $26,376.95, leaving a balance due 
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and owing of $11,127.04, for which reparation is awarded complainant against re- 
spondent with interest. 


George S. Whitten, Presiding Officer. 
Charles W. Wirker, Mesa, AZ, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant sought a reparation award 
against respondent in the amount of $22,204.16 in connection with 
transactions in interstate commerce involving 18 truckloads of potatoes. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Subsequent to the filing of the formal 
complaint respondent paid an additional sum to complainant of 
$3,479.01, leaving an alleged balance due of $18,725.15. A copy of the 
formal complaint was served upon respondent which filed an answer 
thereto admitting liability to complainant in the amount of $7,598.11 
and denying liability to complainant for the remainder of the amount 
claimed. On September 22, 1978, an order was issued requiring payment 
of the undisputed amount of $7,598.11 from respondent to complainant. 
The amount remaining in dispute is $11,127.04. 


Although the amount of damages claimed exceeds $3,000, the parties 
waived oral hearing and the shortened method of procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Under 
this procedure the verified pleadings of the parties are considered a part 
of the evidence in the case as is the Department’s report of investigation. 
In addition the parties were given the opportunity to file additional evi- 
dence in the form of sworn statements. However, neither party did so. 
Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, San Tan Tillage Co., Inc., is a corporation whose ad- 
dress is Route 1, Box 44, Queen Creek, Arizona. 


2. Respondent, Kaps Foods, Inc., is a corporation whose address is 
4350 S. 87th Street, Omaha, Nebraska. At the time of the transaction 
invovlved herein respondent was licensed under the Act. 


3. On November 2, 1976, complainant and respondent entered into a 
written contract calling for the sale by complainant to respondent of 
8,500 100-pound bags of size A potatoes, at a price of $5.00 per CWT for 
potatoes delivered between May 9 and May 15, $4.75 per CWT for pota- 
toes delivered between May 16 and May 22, $4.50 per CWT for potatoes 
delivered between May 23 and May 29, and $4.25 per CWT for potatoes 
delivered between May 30 and July 2, 1977. All potatoes were pur- 
chased f.o.b. shipping point Queen Creek, Arizona. No grade was speci- 
fied and the buyer agreed to pay the seller the purchase price within 30 
days following receipt of the potatoes. 


4. On or about May 18, 1977, complainant shipped to respondent 
49,200 pounds of potatoes at $4.75 per CWT or a total of $2,337.00. Re- 
spondent has paid complainant $1,986.49 on this load, having deducted 


15 percent for alleged pick outs. 


On or about May 21, 1977, complainant shipped to respondent 50,920 
pounds of potatoes at $4.75 per CWT or a total of $2,418.70. Respond- 
ent has paid complainant $2,055.89 on this load and deducted 15 per- 
cent for alleged pick outs. 


On or about May 24, 1977, complainant shipped to respondent 56,140 
pounds of potatotes at $4.50 per CWT or a total of $2,526.30. Respond- 
ent has made no payment to complainant on this load. 


On or about May 30, 1977, complainant shipped to respondent 53,410 
pounds of potatoes at $4.25 per CWT or a total of $2,269.92. Respond- 
ent has paid complainant $1,702.44 on this load and deducted 25 per- 
cent for alleged pick outs. 


On or about June 1, 1977, complainant shipped to respondent 53,380 
pounds of potatoes at $4.25 per CWT or a total of $2,268.65. Respond- 
ent has paid complainant $1,928.35 on this load and deducted 15 per- 
cent for alleged pick outs. 


On or about June 6, 1977, complainant shipped to respondent 54,700 
pounds of potatoes at $4.25 per CWT or a total of $2,324.75. Respond- 
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ent has paid complainant $1,976.04 on this load and deducted 15 per- 
cent for alleged pick outs. 


On or about June 8, 1977, complainant shipped to respondent 49,380 
pounds of potatoes at $4.25 per CWT or a total of $2,098.65. Respond- 
ent has paid complainant $1,783.67 on this load and deducted 15 per- 
cent for alleged pick outs. 


On or about June 13, 1977, complainant shipped to respondent 49,340 
pounds of potatoes at $4.25 per CWT or a total of $2,096.95. Respond- 
ent has paid complainant $1,782.41 on this load and deducted 15 per- 
cent for alleged pick outs. 


On or about June 18, 1977, complainant shipped to respondent 51,050 
pounds of potatoes at $4.25 per CWT or a total of $2,169.63. Respond- 
ent has paid complainant $1,735.70 on this load and deducted 20 per- 
cent for alleged pick outs. 


On or about June 20, 1977, complainant shipped to respondent 52,960 
pounds of potatoes at $4.25 per CWT or a total of $2,250.80. Respond- 
ent has paid complainant $1,800.64 on this load an deducted 20 percent 
for alleged pick outs. 


On or about June 22, 1977, complainant shipped to respondent 51,580 
pounds of potatoes at $4.25 per CWT or a total of $2,192.15. Respond- 


ent has paid complainant $1,753.72 on this load and deducted 20 per- 
cent for alleged pick outs. 


On or about June 24, 1977, complainant shipped to respondent 49,900 
pounds of potatoes at $4.25 per CWT or a total of $2,120.75. Respond- 
ent has paid complainant $1,696.60 on this load and deducted 20 per- 
cent for alleged pick outs. 


On or about June 27, 1977, complainant shipped to respondent 50,640 
pounds of potatoes at $4.25 per CWT or a total of $2,152.20. Respond- 
ent has paid complainant $1,721.76 on this load and deducted 20 per- 
cent for alleged pick outs. 


On or about July 2, 1977, complainant shipped to respondent 55,720 
pounds of potatoes at $4.25 per CWT or a total of $2,368.10. Respond- 
ent has paid complainant $2,131.29 on this load and deducted 10 per- 
cent for alleged pick outs. 


On or about July 2, 1977, complainant shipped to respondent 52,810 
pounds of potatoes at $4.25 per CWT or a total of $2,244.43. Respond- 
ent has paid complainant the purchase price of this load. 


On or about July 8, 1977, complainant sold and shipped to respondent 
49,450 pounds of potatoes at $4.25 per CWT or a total of $2,101.63. Re- 
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spondent has paid complainant $1,260.98 on this load and deducted 40 
percent for alleged pick outs. 


On or about July 9, 1977, complainant sold and shipped to respondent 
49,930 pounds of potatoes at $4.25 per CWT or a total of $2,122.03. Re- 
spondent has paid complainant $1,061.01 on this load and deducted 50 
percent for alleged pick outs. 


On or about July 12, 1977, complainant sold and shipped to respond- 
ent 51,870 pounds of potatoes at $3.25 per CWT or a total of $1,685.78. 
Respondent has not paid complainant any amount on this load. 


5. An informal complaint was filed on November 15, 1977, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits acceptance of all of the shipments of potatoes as 
set forth in Finding of Fact 4 except for the last shipment made on July 
12, 1977. Respondent alleges that this shipment was rejected. However, 
nowhere does respondent allege that notice of rejection was given to 
complainant. A rejection is not effective unless the buyer seasonably 
notifies the seller and the burden of proving seasonable notice rests upon 
the buyer. See U.C.C. section 2-602. See also Whelchel Produce Co. v. 
Rosenberg, 15 A.D. 452 (1956). We find that respondent accepted the 
potatoes shipped July 12, 1977, and is therefore liable to complainant 
for the full purchase price thereof less any damages resulting from any 
breach of contract proved by respondent. Respondent has submitted no 
acceptable evidence to demonstrate that complainant breached the con- 
tract in regard to such potatoes and is therefore liable to complainant for 
their contract price. 


As to the remaining potatoes, in the 16 instances in which respondent 
has failed to pay the full invoice price, respondent has alleged that the 
condition of such potatoes was to some degree unacceptable upon arrival 
and has in most instances deducted a percentage from the invoice price 
based on alleged pick outs and in one instance dumped the entire load. 
However respondent failed to submit any evidence to verify the unac- 
ceptable condition of the potatoes. We find therefore that respondent 
has failed to prove a breach of contract relative to such potatoes on the 
part of complainant. Having accepted such potatoes respondent is liable 
to complainant for the full invoice price, less the amounts already paid 
by respondent to complainant. The total purchase price of all of the pota- 
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toes, excluding the load of July 2, 1977, as to which respondent has paid 
complainant the full amount, was $37,503.99. The total amount thus far 
paid to complainant by respondent for such potatoes is $26,376.95. Re- 
spondent’s failure to pay complainant the difference between these two 
amounts or $11,127.04 is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $11,127.04, with interest thereon at the 
rate of 8 percent per annum from August 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,202) 


TOM LANGE COMPANY, INC. v. FLORIDEX MERCHANDISE COMPANY, INC. 
PACA Docket No. 2-4260. Decided June 8, 1979. 


Order dismissing petition to reopen 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. §§ 499aa et seq.), an order 
was issued on March 14, 1979, awarding reparation to the complainant 
in the amount of $12,797.50. A copy of this order was served upon the 
parties. Respondent, by letter received May 10, 1979, has petitioned to 
reopen the proceeding in order to introduce new evidence at an oral hear- 
ing and to confront witnesses. This petition was not timely under PACA 
Rules of Practice, 7 CFR § 47.24, because not filed within 10 days after 
service of the order. 
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The PACA Rules of Practice, 7 CFR § 47.15, provide for an oral hear- 
ing where damages are claimed in a reparation complaint or counter- 
claim in an amount exceeding $3,000. Either party may request an oral 
hearing, but failure of the parties to make a timely request constitutes a 
waiver of the oral hearing. The case must then be decided upon the 
record made under a shortened procedure. 


Here the amount of damages claimed exceeded $3,000, but the parties 
waived the oral hearing. The case was decided on the pleadings and evi- 
dentiary statements in the record. 


We have reconsidered the order of March 14, 1979, and find that it is 
supported by the evidence in the record and the law applicable thereto. 
Respondent chose to waive the oral hearing, and is now bound by that 
waiver. It is not entitled to a second opportunity to present its defenses. 


Respondent’s informal petition to reopen and for an oral hearing is dis- 
missed as untimely and without merit. 


Copies of this order shall be served upon the parties. 


(No. 19,203) 


VICTOR D. BENDEL, d/b/a VICTOR D. BENDEL Co. v. A. PELTZ & SONS, INC. 
PACA Docket No. 2-5333. Decided June 13, 1979. 


Order granting petition to reopen 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a formal complaint was 
filed on December 15, 1978, and served on respondent on January 12, 
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1979. By letter dated March 7, 1979, the Department notified respond- 
ent that since no answer to the formal complaint had been received, re- 
spondent was in default. 


Before a default order could be issued, respondent notified the Depart- 
ment by letter received on March 12, 1979, that it had dispatched an an- 
swer to the complaint on January 25, 1979; a copy of the answer was en- 
closed therein. Respondent moved that the proceeding be reopened. 


Pursuant to section 47.25 (e) of the Rules of Practice (7 CFR 
47.25 (e) ), complainant was notified of respondent’s petition to reopen 
and afforded an opportunity to submit its views on the matter of reopen- 
ing the proceeding. Complainant filed its response on May 10, 1979, ob- 
jecting to respondent’s petition. 


Section 47.25 (e) of the Rules provides that the Secretary may set 
aside a default order if an appropriate motion is filed within a reason- 
able time after the time for filing an answer has expired and the Secre- 
tary concludes that there is good reason for granting such relief. We con- 
clude that the petition to reopen herein was filed within a reasonable 
time after the date for timely filing had expired. We also conclude that 
in view of respondent’s contention that an answer to the formal com- 
plaint was originally dispatched on January 25, 1979, coupled with re- 
spondent’s immediate attempt in good faith to file an answer to the com- 


plaint once it had received notification that it was being held in default, 
respondent has set forth good reason why such petition should be grant- 
ed. Accordingly, respondent’s petition to reopen is hereby granted. 


The document apparently intended as respondent’s proposed answer 
does not comply with the requirements of section 47.8 (b) of the Rules of 
Practice (7 CFR 47.8 (b) ) in that it does not specifically admit, deny, or 
explain each of the allegations of the complaint. Therefore, in accord- 
ance with section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ), re- 
spondent is hereby allowed ten (10) days from its receipt of this order 
within which to file an answer in compliance with the above-stated pro- 
vision. Failure to do so will result in the issuance of a default order 
against respondent. 


Copies of this order shall be served upon the parties. 
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(No. 19,204) 


FLORENCE DISTRIBUTING CO., v. OXNARD CELERY DISTRIBUTORS, INC. 
PACA Docket No. 2-4750. Decided June 13, 1979. 


Order on reconsideration 


Edward Silverstein, Presiding Officer. 
Charles Chorna, Century City, CA, for complainant. 
Jeffrey D. Jennings, Oxnard, CA, for respondent. 


Decision by Donald A. Cambell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an Order was is- 
sued on February 16, 1979, awarding reparation to the complainant 
against respondent in the amounts of $3,020.26 with interest from 
November 1, 1976, until paid and $1,165.70 with interest from Feb- 
ruary 16, 1979, until paid. A copy of this Order was served upon re- 
spondent. Respondent, on March 8, 1979, noticed its request for recon- 
sideration of that Order and, on March 21, 1979, its petition was filed. 
The February 16, 1979 Order was stayed on April 6, 1979. 


The Feburary 16, 1979 Decision and Order concerned a carload of cel- 
ery which respondent sold to complainant. Respondent’s petition for re- 
consideration focuses upon the conclusion in the Decision and Order that 
the celery failed to meet suitable shipping condition. It contends that 
this conclusion is “without evidentiary support”. 


The warranty of suitable shipping condition applies when the com- 
modity, at the time of sale, is in a condition which, if the shipment is 
handled under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination of the con- 
tract of sale. Kirby & Little Packing Co. v. United Fruit & Prod., 16 A.D. 
1066 (1959). Complainant proved the abnormal deterioration by the 
Federal Inspection Certificate. That document evidences that the celery, 
at destination, failed, by far, to meet the standard for U.S. No. 1 grade 
celery set by the Department. See 7 CFR 2851.560 et seg. Since there 
was not evidence adduced that abnormal transportation service and 
conditions existed, it was, therefore, concluded that the celery at the 
shipping point called for in the contract failed to meet suitable shipping 
condition. See Inter Harvest v. M. Singer’s Sons Corp., 33 A.D. 1166 
(1974). 
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In our opinion, the Order of February 16, 1979, is supported by the 
evidence of record and by applicable principals of law. Accordingly, re- 
spondent’s petition for reconsideration is hereby dismissed. 


The reparations awarded in the Order of February 16, 1979, shall be 
paid with 30 days from the date of this Order. 


This Order shall be published and copies shall be served upon the 
parties. 


(No. 19,205) 


In re J. ALBERT OF FLORIDA, a/t/a SUPERIOR MEALS. PACA Docket No. 
2-5191. Decided March 27, 1979. 


Flagrant and repeated violations — failure to pay — Publication of facts 


Where respondent flagrantly and repeatedly violated § 2 of the Act in failing to pay for 
seven lots of perishable, agricultural commodities purchased and accepted in inter- 
state commerce from 4 sellers for a total of $36,615.00, the facts and circumstances 
of said violations shall be published. 


Andrew Y. Stanton, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C 499a et seq.) (hereinafter 
referred to as the “Act”), instituted by a complaint filed on September 
11, 1978, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States of Agriculture. It is alleged in the com- 
plaint that during the period January 10, 1977, through April 16, 1977, 
respondent purchased and accepted in interstate commerce from four 
sellers, seven lots of fruit and vegetables, but failed to make payment of 
the agreed purchase prices totalling $36,615. 


A copy of the complaint was served upon the respondent who failed to 
file an answer thereto. Therefore, the time for filing an answer having 
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run, and upon the motion of complainant for issuance of a decision, the 
following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, J. Albert of Florida, Inc., a/t/a Superior Meals, in a 
corporation whose address is 7543 N.W. 54th Street, Hialeah, Florida 
33166. 


2. Pursuant to the licensing provisions of the Act, license number 
770719 was issued to respondent on February 16, 1977, but was 
suspended automatically under section 7 of the Act (7 U.S.C. 499g) on 
August 12, 1977, when respondent failed to satisfy a reparation order in 
Stadelman Food, Inc. v. Superior Meals, 36 A.D. 1241 (1977). Respond- 
ent’s License terminated on February 16, 1978, when it failed to pay the 
required annual license renewal fee. 


3. As more fully set forth in paragraph 4 of the complaint, respond- 
ent, during the period January 10, 1977, through April 16, 1977, pur- 
chased and accepted in interstate commerce from four sellers, seven lots 
of fruit and vegetables, but failed to pay the agreed purchase prices 
totalling $36,615. 


CONCLUSIONS 


Respondent’s failure to pay four sellers $36,615 for seven lots of 
perishable agricultural commodities purchased and accepted in inter- 
state commerce constitutes wilful, flagrant and repeated violations of 
section 2 of the Act (7 U.S.C. 499b), for which a finding pursuant to sec- 
tion 8a of the Act (7 U.S.C. 499h (a) ) that respondent has committed 
wilful, flagrant and repeated violations of section 2 of the Act is 
warranted and the Order below is issued. 


A finding is made that respondent has committed wilful, flagrant and 
repeated violations of section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above shall be published. 
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This Order shall take effect on the 11th day after this decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service thereof unless appealed to the Secretary by a party to the pro- 


ceedings within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 


Copies hereof shall be served upon the parties. 


(No. 19,206) 


In re CO-OPERATIVE BAKERS OF MIAMI, INC., d/b/a MIAMI PRODUCE Co. 
PACA Docket No. 2-5190. Decided March 29, 1979. 


False and misleading statements — in license application — Flagrant and 
repeated violations — failure to pay — Sanction 


Where respondent violated §§ 2 and 3 of the Act as found herein, in failing to pay for 
perishable agricultural commodities purchased and accepted in interstate commerce 


and in making false and misleading statements, respondent’s license as a registrant 
under the Act is revoked. 


Andrew Y. Stanton, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter 


*The Decision and Order became final June 6, 1979.—Ed. 
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referred to as the “Act”) instituted by a complaint filed on September 11, 
1978, by the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is 
alleged in the complaint that during the period October 13, 1977 
through November 21, 1977, respondent purchased and accepted in 
interstate commerce from three sellers, six lots of fruit and vegetables, 
but failed to make payment of the agreed purchase prices totalling 
$43,377.10. It is also alleged in the complaint that respondent made 
false and misleading statements in its license application as to its form 
of ownership and the names and addresses of its principals. 


A copy of the complaint was served upon respondent, who failed to file 
an answer. Therefore, the time for filing an answer having run, and 
upon the motion of complainant for issuance of a Default Order, the 
following Decision and Order is issued without further investigation or 
hearing pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Co-operative Bakers of Miami, Inc., d/b/a Miami Pro- 
duce Co., is a partnership composed of Luis Diaz, Maria E. Gonzalez, 
Hector O’Harriz and Jose Alberto Gonzalez, whose address is 1187 N.W. 
22nd Street, Miami, Florida 33142. 


2. Pursuant to the licensing provisions of the Act, license number 
780412 was issued to respondent on December 16, 1977. 


3. As more fully set forth in paragraph 6 of the complaint, respond- 
ent, during the period October 13, 1977, through November 21, 1977, 
purchased and accepted in interstate commerce from three sellers, six 
lots of fruit and vegetables, but failed to make payment of the agreed 
purchase prices totalling $43,377.10. 


4. As more fully set forth in paragraphs 7, 8, and 9 of the complaint, 
respondent, on December 6, 1977, submitted to the Department a 
license application under the Act which contained false and misleading 
statements as to the type of ownership of respondent and as to the 
names and addresses of the principals thereof. 
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CONCLUSIONS 


Respondent’s failure to pay three sellers $43,377.10 for six lots of 
fruit and vegetables purchased and accepted in interstate commerce con- 
stitutes wilful, flagrant, and repeated violations of section 2 of the Act 
(7 U.S.C. 499b), for which an order of revocation is warranted pursuant 
to section 8 (a) of the Act (7 U.S.C. 499h (a) ). 


Respondent’s making of false and misleading statements in a license 
application as to the type of ownership of respondent and as to the 
names and addresses of the principals thereof constitutes violations of 
section 3 (b) of the Act (7 U.S.C. 499c (b) ) and section 46.4 (b) of the reg- 
ulations promulgated pursuant to the Act (7 CFR 46.4 (b) ) for which an 
order of revocation is warranted in accordance with section 8 (c) of the 
Act (7 U.S.C. 499h (c) ). 


Due to the aforementioned violations, the Order below is issued. 


Respondent's license is hereby revoked. 


This Order shall take effect on the eleventh day after this Decision 
becomes final. * 


Pursuant to the Rules of Practice governing procedures under this 
Act, this Decision will become final without further proceedings 35 days 
after service thereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in section 1.145 of 
the Rules of Practice (7 CFR 1.145). 


Copies hereof shall be served upon the parties. 


*The Decison and Order became final June 6, 1979.—Ed. 
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(No. 19,207) 


In re WATSON-CARR PRODUCE Co., INC. PACA Docket No. 2-5214. 
Decided March 30, 1979. 


Flagrant and repeated violations — failure to pay — Publication of facts 


Where respondent purchased and accepted, in interstate commerce, 268 lots of perishable 
agricultural commodities from 7 sellers for a total of $42,588.20 and failed to make 
full payment promptly therefore, respondent wilfully, flagrantly and repeated vio- 
lated § 2 of the Act. The facts and circumstances of said violations shall be pub- 
lished. 


Diane Langton, for complainant. 
T. Price Stone, Hurst, TX, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on October 2, 
1978, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the Complaint that during the period June 1976 through 
November 1977, respondent purchased and accepted, in interstate and 
foreign commerce, from 7 sellers, 268 lots of fruit and vegetables, all 
being perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices in the total amount of 
$42,588.20 


A copy of the complaint was served upon respondent on October 3, 
1978, which complaint has been answered. Upon the motion and memo- 
randum of the complainant for the issuance of an Order, the following 
Decision and Order is issued without further investigation or hearing 
pursuant to section 1.1139 of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. Respondent, Watson-Carr Produce Co., Inc., is a Texas corporation, 
whose last known address is 3350 West T.C. Jester, Houston, Texas 
77018. 


2. Pursuant to the licensing provisions of the Act, license number 
740987 was issued to respondent on December 17, 1973. This license 
was renewed annually, but terminated December 14, 1977, when re- 
spondent failed to pay the annual license fee. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period of June 1976 through November 1977, respondent purchased and 
accepted from 7 sellers in interstate and foreign commerce, 268 lots of 
fruits and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices, in 
the total amount of $42,588.20. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 258 transactions set forth in Finding of Fact No. 3, above, consti- 
tutes willful, repeated and flagrant violations of Section 2 of the Act (7 
U.S.C. 499b), for which the Order below is issued. 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the 11th day after this Decision be- 
comes final.* 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 


*The Decision and Order became final May 10, 1979.—Ed. 
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proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


(No. 19,208) 


In re MICHAEL R. MIRABELLI, d/b/a MIRABELLI FRUIT SALES. PACA 
Docket No. 2-4993. Decided April 3, 1979. 


Broker — breach of duties by in collecting and failing to pay to seller 
monies due — Flagrant and repeated violations — failure to pay purchase 
prices — Publication of facts 


Where respondent flagrantly and repeatedly violated the Act as found herein, the facts and 
circumstances of said violations shall be published. 


Andrew Y. Stanton, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) (hereinafter, 
the “Act”), instituted by a complaint filed on April 10, 1978, by the Di- 
rector, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the complaint 
that on or about October 15, 1976, respondent, acting as a broker, nego- 
tiated a contract of sale with a buyer and seller, collected the purchase 
price from the buyer on November 12, 1976, and February 10, 1976, but 
failed to make full payment promptly to the seller the monies due it in 
the amount of $6,725.50. It is also alleged in the complaint that during 
the period June 1976, through January 1977, respondent purchased 14 
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and accepted them, but failed to make payment of the agreed purchase 
prices in the total amount of $71,280.17. 


A copy of the complaint was sent to respondent on April 11, 1978, and 
an answer was filed on July 16, 1978, in which respondent, in effect, ad- 
mitted some of the allegations of the complaint. Therefore, the following 
Decision and Order is issued without further investigation or hearing 
pursuant to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Michael R. Mirabelli, is an individual doing business 
as Mirabelli Fruit Sales whose address is Box 1872, Wenatchee, Wash- 
ington 98801. 


2. Pursuant to the licensing provisions of the Act, License No. 750816 
was issued to respondent on December 10, 1974. This license terminated 
on December 10, 1977, when respondent failed to pay the annual license 
fee. 


3. Regarding transaction 1 as referred to in the complaint, on or about 
October 15, 1976, respondent, acting as either a buyer or as a broker 
with authority to remit to the seller funds obtained from the buyer (pay- 
ment being received from the buyer on November 12, 1976 and Feb- 
ruary 10, 1977), failed to make full payment to one seller the monies due 
it in the amount of $6,725.50 from the sale of perishable agricultural 
commodities. Payments were due the seller by November 17, 1976, and 
February 15, 1977, and were not made as of June 14, 1977, when a state 
court judgment was entered against it in favor of such seller. 


4. Regarding transactions 5, 6 and 14, as referred to in the complaint, 
during the period October 1976 through December 1976, respondent 
purchased three lots of perishable agricultural commodities from two 
sellers, which commodities were received and accepted by respondent, 
but for which respondent failed to make payment of the agreed purchase 
prices totalling $16,403.90. 


5. Regarding transactions 2 and 15 as referred to in the complaint, 
during the period June 1976 through December 1976, respondent pur- 
chased two lots of perishable agricultural commodities from two sellers, 
which commodities were received and accepted by respondent, but for 
which respondent failed to make full payment promptly of the agreed 
purchase prices totalling $12,927.02. 
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CONCLUSIONS 


Respondent’s failure to pay for three lots of produce from two sellers 
totalling $16,403.90, and failure to make full payment promptly for two 
lots of produce from two sellers totalling $12,927.02, constitutes wilful, 
flagrant, and/or repeated violations of section 2 of the Act (7 U.S.C. 
499b) for which the order below is issued. 


A default cannot properly be entered on transactions 7 through 13 for 
respondent technically has denied the allegations concerned therein. 
Complainant’s contention that those denials “lack merit” is an impermis- 
sible evaluation in a default proceeding. 


Further, complainant omitted reference to transactions 3 and 4 in the 
proposed decision, and has abandoned allegations relevant thereto. 


The objections filed by respondent to the proposed default decision are 
not meritorious, since they in effect admit the allegations and claim that 
settlements have been in whole or part effected with some of the parties 
at a time and circumstances which are without merit in this administra- 
tive disciplinary proceeding. 


Respondent has committed willful, flagrant, and/or repeated viola- 
tions of section 2 of the Act (7 U.S.C. 499b). 


The facts and circumstances as set forth herein shall be published. 


The complaint is dismissed as to the denied transactions and aban- 
doned transactions. 


Copies of this order shall be served upon the parties. 


This order shall take effect on the 11th day after this Decision be- 
comes final. * 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days af- 
ter service hereof unless appealed to the Secretary by a party to the pro- 
ceeding within 30 days after service as provided in sections 1.139 and 
1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


*The Decision and Order became final May 14, 1979.—Ed. 
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(No. 19,209) 


In re ZIMMERMAN, ZIMMERMAN & LEADER. PACA Docket No. 2-5276. 
Decided April 6, 1979. 


Flagrant and repeated violations — failure to pay — Sanction 


Where respondent purchased and accepted 96 lots of perishable agricultural commodities 
from 12 sellers in interstate commerce, for a total of $64,122.28 and failed to pay 
therefor, respondent flagrantly and repeatedly violated § 2 of the Act. Respond- 
ent’s license as a registrant under the Act is revoked. 


Edward M. Silverstein, for complainant. 
Respondent pro se. 


Decision by Victor Palmer, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; hereinafter 
the “Act”), instituted by a Complaint filed on December 11, 1978 by the 
Director, Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the Complaint 
that, during the period August 1975 through March 1976, respondent 
purchased and accepted, in interstate commerce, 96 lots of perishable 
agricultural commodities from 12 sellers but failed to make full payment 
promptly of the agreed purchase prices in the total amount of 
$64,122.28. 


A copy of the Complaint was served upon respondent on February 2, 
1979, which complaint has not been answered. The time for filing an an- 
swer having run and upon the motion of the complainant for the is- 
suance of a default order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice Governing Formal Adjudicatory Proceedings Insti- 
tuted By the Secretary Under Various Statutes (7 CFR 1.139). 
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FINDINGS OF FACT 


1. Respondent Zimmerman, Zimmerman & Leader is, or was, a part- 
nership comprised of Stanley Zimmerman, Howard Zimmerman, and 
Harry Leader, whose last known mailing address is 1088 Central Park 
Avenue, Scarsdale, New York 10583. 


2. Pursuant to the licensing provisions of the Act, license number 
760760 was issued to respondent on November 28, 1975. This license 
terminated November 28, 1976, when respondent failed to pay the re- 
quired annual license fee. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period August 1975 through March 1976, respondent purchased and ac- 
cepted, in interstate commerce, 96 lots of perishable agricultural com- 
modities from 12 sellers but failed to make full payment promptly of the 
agreed purchased prices in the total amount of $64,122.28. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the 96 transactions set forth in Finding of Fact number 3 above consti- 
tute willful, repeated, and flagrant violation of section 2 of the Act (7 
U.S.C. 499b), for which the order below is issued. 


ORDER 


Respondent’s license is revoked. 


This order shall take effect on the 11th day after this decision becomes 
final.* 


Pursuant to the Rules of Practice, this Decision will become final with- 
out further proceedings 35 days after service hereof unless appealed to 
the Secretary by a party to the proceeding within thirty days after serv- 
ice as provided in section 1.139 and 1.145 of the Rules of Practice (7 
CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final June 4, 1979.—Ed. 
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(No. 19,210) 


GERALD E. MANN v. PACIFIC COAST FRUIT COMPANY. PACA Docket No. 
2-4941. Decided May 10, 1979. 


Order on reconsideration 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Richard L. Amato, Portland OR, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on November 13, 1978, dismissing the complaint. On November 
28, 1978, complainant requested that that order be stayed to allow com- 
plainant time to prepare and file a petition for reconsideration. Accord- 
ingly, on January 4, 1979, the order of November 13, 1978, was stayed 
pending the issuance of a further order in this proceeding. On March 1, 
1979, an amendment to the stay order was issued giving complainant 20 
days from the receipt of such amended stay order in which to file a peti- 
tion for reconsideration. On March 23, 1979, within the time allowed, 
complainant filed a petition for reconsideration. 


Complainant’s objections to the decision and order of November 13, 
1978, were fully answered therein and upon reconsideration we find 
that the order of November 13, 1978, is supported by the evidence and 
the law applicable thereto. Accordingly, the petition is dismissed with- 
out serving a copy thereof upon respondent. 


In order to allow complainant time to file an appeal if he so desires, the 
dismissal of his complaint in this proceeding is hereby made effective as 
of this date. 


Copies of this order shall be served upon the parties. 
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(No. 19,211) 


CENTRAL FARMS v. AG-WEST GROWERS, INC. PACA Docket No. 2-5120. 
Decided May 11, 1979. 


Contract — modification of based upon misrepresentation — Accord and 
satisfaction — failure to prove — Reparation awarded 


Where complainant’s agreement to reduce the contract price was based upon misrepresen- 
tation as found herein, and respondent failed to prove accord and satisfaction, re- 
spondent is liable to complainant for the full original contract price, less the amount 
already paid thereon. The amount due and owing complainant is $1,260.00, for 
which reparation is awarded complainant against respondent with interest. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,260 in connection with a trans- 
action involving the sale of a truckload of lettuce in interstate com- 


merce. 


A copy of the formal complaint was served upon respondent on June 
6, 1978. Respondent failed to file an answer thereto within the time al- 
lowed, and was determined to be in default. On July 14, 1978, respond- 
ent filed a Petition to Reopen After Default and on July 17, 1978, re- 
spondent filed a Proposed Answer to the Complaint. These documents 
were served upon complainant on July 31, 1978, and complainant was 
given ten days to submit its views concerning whether the petition to re- 
open should be granted. After consideration of complainant’s views, 
which were filed with the Department on August 9, 1978, it was deter- 
mined that the petition had been filed within a reasonable time and that 
good reason had been shown for reopening after default. The proceeding 
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was therefore reopened and respondent’s proposed answer was accepted 
for filing. 


Since the amount of damages claimed in the formal complaint does not 
exceed $3,000, the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to 
this procedure, the verified pleadings of the parties are considered a part 
of the evidence in the case. In addition, the parties were given the oppor- 
tunity to file further evidence in the form of sworn statements. Com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. Both parties filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Central Farms, is a corporation whose address is P.O. 
Box 638, Delano, California. 


2. Respondent, Ag-West Growers, Inc., is a corporation whose address 
is P.O. Box 8, Bakersfield, California. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On October 20, 1976, complainant sold and shipped to respondent 
one truckload of lettuce, containing 840 cartons at the agreed price of 
$6.00 per carton, plus $336.00 for precooling and $20.00 for a tempera- 
ture recorder, or a total invoice price of $5,396.00 f.o.b. 


4. The lettuce was shipped to respondent’s customer in Jessup, Mary- 
land, and after arrival was inspected on October 26, 1976, at 11:55 a.m. 
in the applicant’s warehouse, with the following results in relevant part: 


Condition of Load: Stacked on pallets at above location. 
Condition of Pack: Tight in layers. 

Temperature of Product: Various locations: 38 Deg. F. 
Size: Fairly uniform. 


Quality: Clean, generally fairly well trimmed and good green color. Average 
62% hard or firm, 38% fairly firm. Grade defects average 5% poorly trimmed 
heads having 8 to 11 wrapper leaves. 


Condition: Heads or portions of heads not affected by condition factors are 
fresh and crisp. Wrapper Leaves: No decay affecting wrapper leaves only. 
Head Leaves: Damage by Tip Burn from 1 to 3 heads in most cartons, none in 
some, average 6%. Damage by yellowish brown rib discoloration from 1 to 5 
heads in most cartons, none in many, average 8%. Decay averages 1%. 
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Grade: Meets quality requirements but fails to grade U.S. No. 1 62% Hard or 
Firm account of condition. 


5. Respondent’s salesman reported to complainant that the lettuce 
failed to make good delivery and on the basis of such report complainant 
consented to a reduction in the contract price of $1.50 per carton. Subse- 
quently, respondent remitted the sum of $4,136.00 to complainant 
which complainant accepted as full payment on the load of lettuce. After 
acceptance of such payment complainant secured a copy of the federal 
inspection set forth in relevant part in Finding of Fact 4 above, disclos- 
ing that the lettuce in fact did make good delivery. 


6. An informal complaint was filed on June 22, 1977, which was with- 
in nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant submitted affidavits by its sales manager Carl Elkins 
stating that the allowance which complainant granted to respondent 
was based upon the statements of respondent’s salesman Mr. Lloyd 
Meyers that the lettuce failed to meet good delivery standards as shown 
by the USDA inspection. Respondent submitted affidavits by its presi- 
dent Robert R. Zoller in which he alleged that he had questioned Mr. 
Meyers and that Mr. Meyers denied securing the allowance on the basis 
stated by complainant but rather on the basis of the poor appearance of 
the lettuce and the difficulty of selling such lettuce in the Baltimore 
market. It is apparent that if respondent was able to question Mr. Lloyd 
Meyers concerning the transaction herein, it was also able to submit a 
verified statement by Mr. Meyers. However, respondent failed to submit 
such a statement. Under the circumstances, we have no choice but to ac- 
cept complainant’s version of the transaction, since complainant has 
submitted sworn affidavits by the party involved in such transaction on 
its behalf. 


We conclude that the contract modification entered into between the 
parties was based on a misrepresentation and is therefore a nullity. 
Harte McCabe v. Higgins Potato Co., 17 A.D. 1022 at 1025 (1958). Re- 
spondent sent complainant a check in the amount of the contract as 
modified which respondent alleged was imprinted with the statement 
“By Endorsement, this check when paid is accepted in full payment of 
the following account.” However at the time of acceptance of the check 
complainant was still unaware of the misrepresentation of respondent, 
and we therefore conclude that there was no accord and satisfaction. Re- 
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spondent accepted the lettuce involved in this proceeding and therefore 
became liable to complainant for the full contract price. Respondent has 
paid complainant $4,136.00, leaving a balance due of $1,260.00. Re- 
spondent’s failure to pay complainant such amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,260.00, with interest thereon at the rate 
of 8 percent per annum from December 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,212) 


VALDORA PRODUCE COMPANY, INC. v. GARDEN STATE FARMS, INC. PACA 
Docket No. 2-5195. Decided May 11, 1979. 


Contract terms — original f.o.b. designation subject to adjustment after 
sale — Contractual obligations — satisfaction of — Dismissal 


Where the respondent satisfied its contractual obligations to complainant as found herein, 
the complaint is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Francis J. Baum, Riverside, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $11,218.72 in connection with the 
shipment of a carload of tangerines in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 


Although the amount claimed as damages exceeds $3,000, the parties 
have waived oral hearing. Therefore, the shortened procedure provided 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure, complainant filed an opening statement, re- 
spondent filed an answering statement, and complainant filed a state- 
ment in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Valdora Produce Company, Inc., is a corporation 
whose address is P.O. Box 1526, Riverside, California. 


2. Respondent, Garden State Farms, Inc., is a corporation whose ad- 
dress is 3655 South Lawrence Street, Philadelphia, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 


3. On approximately January 23, 1978, John Norman, sales manager 
of complainant, called Sue Howerton of Misty Mountain Trading Co. 
(hereinafter, “Misty Mountain”), and asked that Misty Mountain, acting 
as broker, arrange with respondent for the sale and shipment from com- 
plainant to respondent of one or two carloads of Mineola brand tanger- 
ines per week. The proposed contract terms agreed to between Norman 
and Howerton were that the tangerines would be priced on an f.o.b. basis 
but, after the tangerines were sold by respondent, the f.o.b. prices would 
be reduced to reflect the amount obtained on resale, ensuring respond- 
ent’s receipt of payment for its normal commission and reimbursement 
for handling expenses. Howerton then contacted respondent, which 
agreed to these terms. 
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4. A carload of tangerines meeting the contract terms were shipped 
on January 25, 1978, by complainant in interstate commerce to respond- 
ent, arriving shortly thereafter, and was accepted by respondent. An in- 
voice was later sent by complainant to respondent for $15,384.50 for the 
carload. 


5. On approximately January 25, 1978, Misty Mountain sent the 
parties a “Broker’s Memorandum”, which was received by complainant 
on January 30, 1978, and by respondent on approximately the same 
date. The Broker’s Memorandum listed all the contract terms correctly, 
except that, in a box headed“TERMS” containing three alternatives— 
f.o.b. delivered, and consigned—the f.o.b. designation was checked off, 
without any further explanation given. 


6. Printed at the bottom of the Broker’s Memorandum was the follow- 
ing statement: “The absence of any immediately written protest against 
this confirmation or any part of it, will be construed as an acknowledge- 
ment of complete understanding and agreement with the statements 
and requirements made herein.” 


7. Upon receipt of the Broker’s Memorandum, respondent contacted 
Howerton, reminding her that the agreed upon contract terms provided 
for a consignment and did not call for a straight f.o.b. sale. Howerton 
confirmed respondent’s interpretation. 


8. On approximately March 22, 1978, respondent sent complainant a 
check for $4,165.78, accompanied by a statement showing gross pro- 
ceeds from the sale of the tangerines of $9,239, less $4,526.27 freight, 
$85 handling, and $1,108.68 commission (at 12%) for net proceeds of 
$3,519.05. Added to this was the sum of $646.73 explained by respond- 
ent’s notation “7% COMMISSION WAIVED”, for a total of $4,165.78. 


9. Respondent’s check was accepted by complainant in partial pay- 
ment, leaving $11,218.72 claimed to be due and owing. 


10. A formal complaint was filed on July 26, 1978, which was within 
nine months from the time the alleged cause of action herein accrued. 


CONCLUSIONS 


The outcome of this case is dependent on the terms of the contract 
agreed to by the parties. Complainant claims that it entered into a 
straight f.o.b. sale for $15,384.50, of which it has thus far received only 
$4,165.78, leaving $11,218.72 as yet unpaid. However, respondent as- 
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serts that the contract terms provided that the f.o.b. price set forth by 
complainant was to be reduced to reflect the amount respondent re- 
ceived on resale, while ensuring respondent’s receipt of its normal com- 
mission and reimbursement for handling expenses. 


Claims similar to those raised by the parties herein were made in 
Harry Carian Sales v. Mutual Produce, Inc. , 26 A.D. 1300 (1967). In that 
case, it was decided that the preponderance of the evidence supported 
the respondent’s view that the f.o.b. prices set forth by the complainant 
seller were merely guideline prices, which were subject to possible modi- 
fication and revision, depending upon the prices respondent would be 
able to receive upon sale of the produce at issue at its place of business. It 
was, therefore, concluded that the respondent’s remittance to the com- 
plainant of net proceeds received satisfied its contractual obligation, and 
the complaint was dismissed. Similarly, in the present case, the com- 
plaint will be dismissed if the preponderance of the evidence supports re- 
spondent’s version of the contract terms. If the evidence supporting 
complainant’s version preponderates, complainant will be awarded the 
difference between the f.o.b. price and the amount already remitted. 


In support of its claim, complainant points to the Broker’s Memoran- 
dum prepared by Misty Mountain, in which the contract terms are des- 
cribed only as “f.o.b.” Respondent contends that, upon receiving the 


Broker’s Memorandum, it made a telephone call to Sue Howerton of 
Misty Mountain to express its objection to the description of the con- 
tract terms contained therein, and that Howerton agreed that respond- 
ent’s version was correct. The validity of respondent’s version is attested 
to by Howerton in her letter to the Department dated May 28, 1978 (re- 
port of investigation Exhibit No. 4), in which she states, in part, as fol- 
lows: 


On or about mid-January, 1978, John Norman, salesman for Valdora Produce 
Company, Riverside, California, called and asked us to call Ted Franchetti at 
Garden State. Philadelphia and make arrangements for Valdora Produce to 
ship one or two carloads of citrus—specifically Mineolas—a week, which Nor- 
man would price on an FOB basis, Valdora would reduce the original FOB 
prices, after Franchetti had sold the merchandise, so that Garden State would 
make their normal commission and handling charge. In effect, the Mineolas 
were consigned. 


Responding to respondent’s contentions, complainant claims, in its 
opening statement, that the Broker’s Memorandum constituted the en- 
tire written contract, to which the oral contract had been reduced. Com- 
plainant argues that any objections respondent had to the terms con- 
tained in the Broker’s Memorandum should have been made, in writing, 
immediately upon its receipt, as prescribed in the Broker's 
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Memorandum itself (see Finding of Fact 6). Complainant’s claims, how- 
ever, are without leagal basis. It is established that a broker’s memoran- 
dum of sale is not a contract, but only evidence of a contract (Kaiser 
Diversified Enterprises, Inc. v. Wallace Fruit & Vegetable Co., 32 A.D. 
1523 (1973) ) in the absence of a prompt objection thereto. Thus, when 
the terms of the contract are in dispute, other evidence may be examined 
to determine what the parties actually intended the contract to mean. 
National Produce Distributors, Inc. v. Economy Wholesale Grocery, Inc., 
11 A.D. 732 (1952). Such evidence may be oral or written. PACA Docket 
No. 5088, 10 A.D. 164 (1951). Although the provision in the Broker’s 
Memorandum that all amendments thereto be made in writing, immedi- 
ately upon its receipt, which standard was apaprently not met by re- 
spondent’s phone call to Howerton and her subsequent letter to the De- 
partment, may be relevant to the obligations between the parties and 
Misty Mountain pursuant to a brokerage contract, it is of no relevance 
regarding the contractual obligations of complainant and respondent 
towards each other. 


After examining the entire record, it is our conclusion that the pre- 
ponderance of the evidence favors respondent’s version of the contract 
terms; that the original f.o.b. designation was understood to be subject 
to adjustment after sale of the tangerines by respondent, in order to re- 
flect the amount obtained on resale and ensure payment of respondent’s 
commission and reimbursement for handling expenses. In reaching this 
conclusion, we are strongly influenced by the statement of Sue Hower- 
ton, who, representing the broker in this proceeding, is considered to be 
free from bias. We are also influenced by respondent’s uncontroverted 
contention that it objected to the Broker’s Memorandum immediately 
upon receipt. We, therefore, conclude that the $4,165.78 paid complain- 
ant by respondent satisfied all of respondent’s contractual obligations, 
and that the complaint should, accordingly, be dismissed. 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 19,213) 


DAVANDJER FARMS, INC. v. BALTIMORE TOMATO Co., INC. PACA Docket 
No. 2-5160. Decided May 29, 1979. 


Order denying motion to reopen 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
William J. Pittler, Baltimore MD, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a complaint was 
filed on June 13, 1978, alleging that respondent had failed to pay com- 
plainant $675.00 in connection with a shipment of onions in interstate 
commerce. The complaint was served upon respondent by the Depart- 
ment on July 6, 1978, and respondent was given 20 days from the date 
in which to file an answer. As no answer was filed within the prescribed 
period, respondent was notified by the Department, in a letter dated 
August 9, 1978, that it was considered to be in default. 


On August 17, 1978, the Department received a telegram from re- 
spondent, indicating that it wished to reopen the case after default “as 
the paper pertaining to this case was misplaced and we were not aware 
of the impending outcome.” On September 5, 1978, the Department sent 
respondent a certified letter, acknowledging receipt of its telegram, and 
directing respondent to submit its proposed answer immediately. How- 
ever, nothing was received from respondent until October 27, 1978, 
when the Department received a letter, dated October 18, 1978, stating 
that, due to a fire in its office, “it will take us some time to reconstruct 
our files... .” The Department then sent respondent a letter, dated 
November 13, 1978, and received by respondent on November 14, 1978, 
giving respondent 10 days from its receipt thereof in which to submit its 
proposed answer, or else a default order would be issued. However, as a 
proposed answer was not filed by respondent, a default order was issued 
by the Department on December 14, 1978. 
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On January 12, 1979, respondent’s newly acquired counsel filed what 
was, in effect, a motion to reopen the default order, asserting that, as re- 
spondent was now represented by counsel, it wished to present certain 
defenses to the complaint. Over complainant’s objection, a stay order 
was issued on February 1, 1978, staying the December 14, 1978, default 
order pending a ruling by the Department on respondent’s motion to re- 
open such order, giving respondent 10 days to file its proposed answer, 
and providing complainant with an opportunity to submit its views con- 
cerning respondent’s motion to reopen. The Department was not able to 
serve the stay order on respondent by certified mail and, on March 1, 
1979, the stay order was sent to respondent by regular mail. A proposed 
answer was filed by respondent on March 16, 1979, in which it denied 
owing the amount claimed. Complainant objected to reopening the case 
after issuance of the default order. 


Section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ) provides 
that a default may be set aside if “in the judgment of the examiner or the 
Secretary, as the case may be, after notice to and consideration of the 
views of the other party, there is good reason for granting such relief.” 


In respondent’s motion to reopen the default order, it argues that the 
case should now be reopened because respondent’s recently acquired 
counsel will enable it to more successfully contest the complaint. How- 


ever, respondent had from July 16, 1978, the date it was served with the 
complaint, until December 14, 1978, when the default order was issued, 
in which to retain an attorney and contest the complaint, but failed to do 
so. Therefore, it is abundantly clear that there is no good reason why the 
relief requested by respondent should now be granted. Accordingly, the 
February 1, 1979, stay order is hereby dismissed, and the December 14, 
1978, default order is hereby reinstated. 


Copies of this order shall be served upon the parties. 





HRONIS v. THURSTON 
Cite as 38 A.D. 899 


(No. 19,214) 


JIM HRONIS, d/b/a JIM HRONIS & SONS v. ROBERT W. THURSTON, d/b/a 
THURSTON MARKETING COMPANY. PACA Docket No. 2-5226. De- 
cided May 30, 1979. 


Accounting — failure to prove incorrect — Contract terms — f.o.b. as to 
price — delivered as to grade — Rejection — timely — Consignment after 
rejection — diversion and sale — Damages — absence of — Dismissal 


Where respondent exceeded its authority in selling the grapes in issue on terms other than 
f.o.b., respondent breached the contract between the parties. However, as found 
herein, complainant suffered no damages resulting from said breach. The complaint 
is therefore dismissed. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Thomas H. Underhill, Bakersfield, CA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $12,878.38 in connection with a 
shipment of grapes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent who filed an answer thereto denying liabil- 
ity. 


The amount claimed in the formal complaint exceeds $3,000.00. How- 
ever, the parties have waived oral hearing and therefore the shortened 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure, the verified pleading of the 
parties are considered a part of the evidence in the case as is the Depart- 
ment’s report of investigation. Although the complainant did not file an 
opening statement, the respondent did file an answering statement and 
complainant filed a statement in reply. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Jim Hronis, is an individual doing business as Jim 
Hronis & Sons whose post office address is Route 1, Box 267-A, Delano, 
California. 


2. Respondent, Robert W. Thurston, is an individual doing business as 
Thurston Marketing Company, whose post office address is P.O. Box 
1903, Bakersfield, California. At the time of the transaction involved 
herein, the respondent was licensed under the Act. 


3. On or about July 6, 1977, complainant and respondent entered into 
a contractual arrangement whereby the respondent would represent 
complainant as an agent in the sale of the complainant’s grapes. This 
agreement was put into writing by a letter dated July 16, 1977, and sent 
to complainant by respondent. Both parties agree that this letter reflects 
the sum total of their agreement. In that letter, it is reflected that the 
parties agreed that respondent would ship and invoice the complainant’s 
grapes in respondent’s own name and remit the proceeds, less commis- 
sion and expenses, to complainant. The agreement also reflects that the 
parties agreed that sales were to be made only on f.o.b. terms. This con- 
tractual arrangement lasted till on or about February 20, 1978. 


4. On or about August 17, 1977, in the course of interstate commerce, 
the respondent sold for complainant 1,800 lugs of Thompson seedless 
grapes to Acme Markets, Inc., Philadelphia, Pennsylvania, at an agreed 
price of $9.45 per lug. The terms of the sale were f.o.b. as to price, de- 
livered as to quality. 


5. The 1,800 lugs of grapes were shipped by respondent to Acme Mar- 
kets, Inc., in Philadelphia, Pennsylvania, on August 17, 1977, on car no. 
UPFE 452034 via SP UP C&NW Conrail. The grapes arrived in Philadel- 
phia on Friday, August 26, 1977, at 4 p.m. 


6. The carload of grapes was inspected by federal inspectors on Mon- 
day, August 29, 1977, at 10:30 a.m. Inspection certificate no. D-166681 
reflects that the condition of the grapes was as follows: 


Berries generally firm and mostly firmly attached to capstems, some shatter 
readily upon handling. Shattered berries in one-half of lugs examined range 15 
to 83%, in remainder 3 to 9%, average 28% most of which are discolored and 
bruised and occurring mostly at end of car. Less than 1% decay. 


The federal inspection certificate further notes the grapes’ Grade as fol- 
lows: “Meets quality requirement but fails to grade U.S. No. 1, Table 
only account condition.” 





HRONIS v. THURSTON 901 
Cite as 38 A.D. 899 


7. A Railroad Perishable Inspection Agency inspection of car No. 
UPFE 452034 made on August 29, 1977, at 8:30 a.m. noted the follow- 
ing: 


Kraft paper over car floor in doorway area. LD doors used as a centerbrace at 
doorposts. An intact, divided, crosswise on bottoms 2 x 3 pattern palletized 
type load. 3 35” x 42” wood pallents per car width with the 35” dimension 
across car width. 3 crosswise 7’ car strips nailed across top layer each unit 
stack. 3 vertical and 3 horizontal 1/2” steel bands per unit. Pre-formed fibre- 
board top edge boards used lengthwise to car underlying the vertical bands. 
Units in straight alignment. Good order load. 


Table Grapes — “The Greek” brand, Thompson Seedless Variety. Lugs full, 
excelsior pad bedded, stenciled “23 lb. net weight”. Bunches and berries small 
to large, most medium size. Well formed and developed. Reasonably clean. Fair 
to some poor quality. Steams green. Berries green to some ambering color. Oc- 
casional waterberry noted. Range 10 75%, average 25% shattering with 
heaviest concentration of shattering located in ends of car. 


Berries firm and fry to some fairly firm and a few berries split and wet. Less 
than 1/2 or 1% decay. 


No packages required recoopering service. 


No abnormal bruising in good order packages. Jointly inspected with Mr. R. 
Evoli of Acme Markets. S. Green, Con Rail, advised of condition. She reports 
car turned over to Garden State Farms at Food Distribution Center. 


8. Respondent requested that the railroad inspect car no. UPFE 
452034 to determine whether the damage to the grapes was caused in- 
transit. By letter, dated December 20, 1978, the Pacific Fruit Express 
Company informed respondent that the car’s condition indicated normal 
riding qualities. 


9. As a result of the condition of the grapes, Acme Markets, Inc., re- 
jected the carload and promptly informed respondent of this rejection. 
Respondent made timely notification of this occurrence to complainant. 


10. Pursuant to its contractual arrangements with complainant, re- 
spondent contacted a number of jobbers in Philadelphia in an attempt to 
sell the grapes. Garden State Farms, Inc. agreed to handle the car on 
consignment; however, after two days of selling, respondent diverted a 
portion of the grapes to Victor Joseph & Son in Englewood Cliffs, New 
Jersey for handling on consignment. Subsequent to receiving an ac- 
counting from these consignees, respondent promptly accounted to com- 
plainant and remitted a check in the amount of $4,150.62. 


11. A timely complaint was filed on March 22, 1978, which was with- 
in nine months from the time the cause of action herein accrued. 
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CONCLUSIONS 


The initial question for decision concerns the contractual arrange- 
ments between complainant and respondent. It is agreed that complain- 
ant and respondent entered into a contractual arrangement whereby re- 
spondent would act as complainant’s agent for the sale of complainant’s 
grapes. The contractual arrangement is evidenced by a letter dated July 
16, 1977, and sent to complainant by respondent. The dispute between 
the parties concerns whether complainant agreed that respondent could 
sell the grapes under any terms other than f.o.b. Respondent claimed the 
authority to sell the grapes under any terms; complainant alleges that 
respondent could only sell under f.0.b. terms. We must agree with com- 
plainant. The July 16, 1977, letter clearly reflects that the only terms 
under which respondent was authorized to sell complainant’s grapes was 
f.o.b. However, the 1,800 lugs of grapes were sold under terms of “f.o.b. 
as to price, delivered as to quality”. Therefore, we hold that respondent 
breached its contract with complainant in that it exceeded its authority 
in selling the grapes on terms other than f.o.b. Gree Valley v. H. R. 
Rushman, 32 A.D. 498 (1973). 


Having decided that, we next turn to the question of damages. Since 
respondent breached its contract with complainant, complainant is en- 


titled to receive damages which were proximately caused by the breach. 
O?Donnell Fruit Co. of Pitts. v. Mercurio, 18 A.D. 1173 (1959). In order 
to decide this question, we must decide what the value of complainant’s 
grapes would have been in Philadelphia had they been sold under f.o.b. 
terms as required by the parties’ contractual arrangements. The evi- 
dence in the case, including the Department’s inspection certificate as 
well as the railroad’s inspection and investigation of car NO. UPFE 
452034, indicates that there was no abnormal shipping conditions which 
could have affected the condition of the grapes. Inasmuch as the inspec- 
tion reflects that the grapes were in poor condition upon arrival, we 
must conclude therefore that the grapes did not meet suitable shipping 
condition at the time of shipment from California. 7 CFR 45.43 (j). Asa 
consequence, Acme Markets, Inc., would have properly rejected the car- 
load. Had it done so, the grapes would have been handled by respondent 
exactly as they were handled in the factual situation presented. Such 
handling would have been consistent with the contract between the 
parties. Inasmuch as there is no evidence indicating that the accounting 
made by respondent was not correct, we have no alternative but to find 
that the complainant suffered no damages as a result of respondent’s 
breach. Quincy Pro. v. Dixie Brokerage, 30 A.D. 525 (1971). The com- 
plaint therefore should be dismissed. 
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ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,215) 


WESTERN COLD STORAGE Co., INC. v. LEO H. SCHONS, d/b/a SCHONS 
BROKERAGE CO. and NORTHWEST FRUIT SALES, INC. PACA Docket 
No. 2-5211. Decided May 30, 1979. 


Agent — authority of — Principal — conduct of — estopped to deny agency 

relationship — Indemnification request — against co-respondent — denial 

of — untimely filed — Reparation awarded against respondent Northwest 
Fruit Sales 


Where respondent Northwest Fruit Sales is estopped to deny the agency relationship be- 
tween itself and respondent Leo H. Schons, as found herein, respondent Northwest 
is liable to complainant for the full purchase price of the potatoes in issue, 
$6,178.00, for which reparation is awarded complainant against said respondent 
with interest. 


The complaint against respondent Leo H. Schons is dismissed. And respondent 
Northwest’s request for indemnification against Leo H. Schons is also dismissed. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent Leo H. Schons pro se. 
Richard B. Price, Omak, WA, for respondent Northwest Fruit Sales. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
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complaint was filed in which complainant seeks an award in the amount 
of $6,178 against respondents in connection with a transaction in inter- 
state commerce involving one carload of potatoes. Copies of the report of 
investigation made by the Department were served upon the parties. A 
copy of the complaint was served upon respondents and respondent 
Northwest Fruit Sales, Inc., filed an answer thereto. Respondent Leo H. 
Schons did not file an answer. 


Although the amount claimed in the formal complaint exceeds $3,000, 
an oral hearing was not requested. Therefore, the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is appli- 
cable. Under this procedure the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s report 
of investigation. The parties were given opportunity to file additional 
evidence in the form of verified statements. Respondent Northwest 
Fruit Sales, Inc. filed an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Western Cold Storage Co., Inc., is a corporation 
whose address is P.O. Box 370, Othello, Washington. 


2. Respondent, Leo H. Schons, d/b/a Schons Brokerage Co. is an indi- 
vidual whose address is 307 Shady Lane, Wenatchee, Washington. At 
the time of the transaction involved herein this respondent was not li- 
censed under the Act but was operating subject to license. 


3. Respondent, Northwest Fruit Sales, Inc. (hereafter Northwest), is a 
corporation whose address is P.O. Box 257, Monitor, Washington. At 
the time of the transaction involved herein this respondent was licensed 
under the Act. 


4. On or about August 11, 1977, Leo H. Schons, a salesman for re- 
spondent Northwest, ordered from complainant one truckload of pota- 
toes for shipment to Kaleck Brothers, of Philadelphia, Pennsylvania, at 
a price of $6,178, F.O.B. 


5. On the same day complainant shipped the potatoes to Kaleck 
Brothers, in Philadelphia, Pennsylvania, and on August 15, 1977, in- 
voiced respondent Northwest in the amount of $6,178 for the load of po- 
tatoes. No timely objection to the invoice was made by respondent 
Northwest, however, such invoice has not been paid. 
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6. An informal complaint was filed on January 25, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that the potatoes were sold to respondent North- 
west and that in making the sale it dealt with Leo Schons who was act- 
ing as Northwest’s salesman. Respondent Northwest filed an answer in 
which it stated “respondent denies that Leo Schons was an employee of 
Northwest Fruit Sales, Inc., nor was he “sales manager” and Leo Schons 
had no authority to deal on the behalf of Northwest Fruit Sales, Inc., for 
the produce involved . . .”. Respondent Northwest’s statement in this re- 
gard was included as a part of its answer. Although its answer is veri- 
fied, we have difficulty according the answer credibility because of the 
nature of the subscription and verification. The answer has the name of 
Northwest Fruit Sales, Inc. typed at the bottom with the hand written 
subscription “for George J. Kirschner by Jo Ann R. Knemeyer.” The 
jurat has the name Jo Ann R. Knemeyer written in pen above the open- 
ing words “George Kirschner” which are scratched out, and continues 
“being first duly sworn, says that he has read the aforegoing answer and 
knows the same as true, accept as the matters therein stated on informa- 
tion and belief and as to such matters he believes to be true, and that he 
is duly authorized to sign the answer’, and is subscribed by hand “George 
J. Kirschner by Jo Ann R. Knemeyer”. We are forced to conclude that 
neither George J. Kirschner nor Jo Ann R. Knemeyer has effectively 
made themselves responsible for the statements in the answer. In oppo- 
sition to respondent’s ccntention in its answer that Leo Schons was not 
employed by respondent at the time of the transaction in question is the 
sworn complaint by Jack L. Kruman, President of complainant who says 
in such complaint, in addition to the allegation that he initially dealt 
with Leo Schons as an employee of Northwest, that approximately two 
weeks after shipment he had occasion to call Leo Schons at Northwest 
and talked to him at that time. In addition we note that there was a per- 
sonal investigation conducted by an employee of the Department at the 
place of business of Northwest which states in relevant part as follows: 


This matter was investigated at respondent’s place of business at Monitor WA. 
during the period of May 2 thru 19, 1978. 
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Respondent’s president, George Kirschner, denied any involvement in the sale 
of potatoes. The matter was taken up with respondent’s Salesman, Mr. Leo 
Schons.. .” 


Clearly the Department’s investigator, as late as May, 1978, was under 
the impression that Leo Schons was respondent’s salesman, although 
such investigator noted in his report that “in the last revision of the red 
book it states that Leo Schons was no longer affiliated with Northwest 
Fruit Sales.” In addition, pursuant to an inquiry from the Department, 
Mr. Joe Kaleck, of Kaleck Brothers in Philadelphia, wrote to the Depart- 
ment and stated as follows in a letter which is attached as an exhibit to 
the report of investigation: 


On the 15th of August, 1977 we received a shipment of potatoes from pre- 
sumably Northwest Fruit Sales, through their Sales Manager, Leo Schons, who 
had been shipping us apples from Northwest Fruit Sales in the past. 


Ata later date, we received an invoice from Schons Brokerage for the potatoes 
in the amount of $5,871 which we paid in full. 


Mr. Kaleck attached to his letter a trucker’s invoice which was also at- 
tached as exhibit to the report of investigation. Such invoice shows the 
shipper as “Northwest Fruit Sales: Monitor, WA”. In view of all the fore- 


going we conclude that Leo Schons was employed as a salesman by re- 
spondent Northwest at the time of the transaction in question, and rep- 
resented himself to be acting on behalf of said respondent in negotiating 
the purchase and sale of the subject potatoes. 


While respondent Northwest’s allegation that Leo Schons possessed 
no authority to make the purchase of the potatoes in question may well 
be true, it is clear that Leo Schons possessed apparent authority to do so. 
It is well settled that “in situations such as this where a principal by any 
act or conduct knowingly causes or permits another to appear as his 
agent, either generally or for a particular purpose, he will be estopped to 
deny such agency.” George Arakelian v. Leonard O'Day, 31 A.D. 1395 
(1972); A Levy and J. Zentner Co. v. American National Growers, 19 
A.D. 1022 (1960). We conclude that respondent Northwest is estopped 
to deny the agency relationship of Leo Schons in purchasing the potatoes 
in question from complainant, and that therefore respondent Northwest 
is liable to complainant for the full purchase price of such potatoes or 
$6,178. Such respondent’s failure to pay complainant is a violation of 
section 2 of the Act for which reparation should be awarded to complain- 
ant with interest. The complaint against respondent Leo H. Schons 
should be dismissed. 
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Respondent Northwest requested in its answer that in the event that 
it was found liable to complainant it should have indemnification over 
against Leo Schons as a result of the transaction complained of. How- 
ever, respondent did not state the basis of its contingent claim against 
its co-respondent. (See Rules of Practice section 47.6(a), 7 CFR 
47.6 (a) ). Also respondent’s request for indemnification against its co-re- 
spondent was apparently filed more than nine months after any cause of 
action against such co-respondent accrued. See Deardorff-Jackson v. 
Capital City Bro., 26 A.D. 85 (1967). Respondent Northwest’s request 

for indemnification against Leo Schons is denied. 


Within 30 days from the date of this order, respondent Northwest 
Fruit Sales, Inc., shall pay to complainant as reparation, $6,178, with in- 
terest thereon at the rate of 8 per cent per annum from September 1, 
1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,216) 


GEORGE E. YATES, d/b/a YATES PRODUCE v. UNITED PRODUCE FARMS, 
INC. PACA Docket No. 2-4887. Decided May 30, 1979. 


Original invoice — alteration of — failure to pay in full — Reparation 
awarded 


Where the evidence supports complainant’s original invoice price as correct, respondent is 
liable to complainant for the balance due. Reparation therefore in the amount of 
$260.75 is awarded complainant against respondent with interest. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the sum of $3,613.25 in connection with a transaction in interstate 
commerce involving the sale of cabbage to respondent. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served on respondent, which filed an answer thereto admitting liability 
to complainant in the amount of $3,352.50 and denying liability as to 
the remaining amount. Pursuant to section 7 (a) of the Act (7 U.S.C. 
499g¢ (a) ) an order was issued on April 27, 1978, requiring respondent to 
pay to complainant, as an undisputed amount, $3,352.50. Respondent’s 
liability for payment of the remaining disputed amount was left for sub- 
sequent determination. 


Although the amount originally claimed as damages in the formal 


complaint exceeded $3,000, the parties waived oral hearing and the 
shortened procedure provided in the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s re- 
port of investigation. In addition, the parties were given the opportunity 
to submit further evidence in the form of verified statements. Complain- 
ant filed an opening statement. Respondent did not file an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, George E. Yates, d/b/a Yates Produce, is an individu- 
al whose address is P.O. Box 573, West Jefferson, North Carolina. 


2. Respondent, United Produce Farms, Inc., is a corporation whose 
address is P.O. Box 7037, Daytona Beach, Florida. At the time of the 
transaction involved herein respondent was licensed under the Act. 


3. On or about May 3, 1977, complainant sold to respondent 745 
crates of cabbage at $4.85 per crate, or a total of $3,613.25, delivered. 
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On or about the same day complainant shipped the cabbage to respond- 
ent’s customer, Donio, Inc., Hammanton, New Jersey. 


4. After arrival at contract destination the subject cabbage was ac- 
cepted by respondent. 


5. A formal complaint was filed on November 15, 1977, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The dispute in this proceeding relates to the balance of the purchase 
price not covered by our order of April 27, 1978, or $260.75. Respondent 
denied owing such balance to complainant on the basis that the cabbage 
was purchased at a price of $4.50 per crate. Other than respondent's alle- 
gation to this effect the only evidence submitted by respondent in sup- 
port of its contention was a copy of the invoice showing a price of $4.85 
scratched out and the words “4.50 per George Yates. Per Jim Henon.” 
No explanation was given by respondent in regard to this altered in- 
voice. It is obvious that respondent received an invoice from complain- 
ant showing the $4.85 price. We find that complainant has supported its 
allegation of a sale at $4.85 by adequate evidence, and that respondent 
has failed to present sufficient evidence to support its allegation that the 
sale was at $4.50. Respondent is liable to complainant for the balance of 
the purchase price of $260.75. Respondent’s failure to pay complainant 
this amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $260.75, with interest thereon at the rate of 
8 percent per annum from June 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 19,217) 


In re JOSLYN FRUIT Co. PACA Docket No. 2-5128. Decided May 31, 
1979. 


Flagrant and repeated violations — failure to pay — Publication of facts 


Where respondent purchased and accepted from 21 sellers 68 lots of perishable agricul- 
tural commodities in interstate and foreign commerce and failed to make full pay- 
ment promptly therefor in the amount of $157,051.66, the facts and circumstances 
of said violations shall be published. 


Diane Langton, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter 
referred to as the Act, instituted by a complaint filed on July 13, 1978, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. The complaint al- 
leges that during the period September 1976, through May 1977, Re- 
spondent purchased and accepted, in interstate and foreign commerce, 
from 21 sellers, 68 lots of perishable agricultural commodities, and 
failed to make full payment promptly of the agreed purchase prices, in 
the total amount of $157,051.66. 


A copy of the complaint was served upon respondent. Respondent ad- 
mitted the violations alleged in the complaint and has consented to the 
issuance of a Decision and Order in this case. The following Decision and 
Order is issued without further procedure or hearing, pursuant to Sec- 
tion 1.138 of the Rules of Practice (7 C.F.R. 1.138). 


FINDINGS OF FACT 


1. Respondent, Joslyn Fruit Co., is a Colorado corporation, whose 
former address was 3725 East Boulder, Colorado Springs, Colorado 
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80909 and whose current address is in care of Conrad C. Lapp, 12014 
86th Avenue, N.E., Kirkland, Washington 98033. 


2. Pursuant to the licensing provisions of the Act, license number 
203938 was issued to respondent on March 23, 1964. This license ter- 
minated on March 23, 1978, when Respondent failed to pay the annual 
license fee. 


3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 


4. As set forth in paragraph 5 of the Complaint, during the period 
September 1976, through May 1977, respondent purchased, received 
and accepted in interstate and foreign commerce from 21 sellers, 68 lots 
of perishable agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, or balances thereof totaling 
$157,051.66. 


5. Respondent waives oral hearing, waives right of appeal, waives the 
provisions of Section 10 of the Act as they pertain to 10 days’ notice be- 
fore an Order may take effect, and waives the Initial Decision by the Ad- 
ministrative Law Judge. 


CONCLUSIONS 


Respondent has committed flagrant and repeated violations of Section 
2 of the Act (7 U.S.C. 499b) by failing to make full payment promptly of 
the agreed purchase prices or balance thereof, for 68 lots of perishable 
agricultural commodities as set forth in Finding of Fact 4 above. 


ORDER 


A finding is hereby made that respondent has committed repeated and 
flagrant violations of Section 2 of the Act (7 U.S.C. 499b). 


This order shall be effective upon issuance. 


Copies hereof shall be served upon the parties. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 38 A.D. 912 


AUTOMATIC STAY — BANKRUPTCY PROCEEDING PENDING 


(No. 19,218) 
CALIFORNIA LETTUCE FARMS, INC. v. FRESH-PAK Foops, INC. PACA 


Docket No. 2-5189. In order issued June 13, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,219) 


PACKERS SALES ASSOCIATED, INC. v. PROJECT TRADEWINDS, INC. PACA 
Docket No. 2-5308. In order issued June 5, 1979, by Donald A. 
Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 19,220) 


FERD IRISH, d/b/a IRISH FARMS v. JOHN R. CAMPOLITO, JR., d/b/a CAM- 
POLITO PRODUCE Co. PACA Docket No. 2-5351. In order issued May 
10, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,221) 
BAR-WELL FOoopDs, LTD. v. V.I.P. SALES COMPANY, INC. PACA Docket 


No. 2-5114. In order issued June 13, 1979, by Donald A. Campbell, 
Judicial Officer. 
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STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 19,222) 


GOLDEN HARVEST FARMS, INC. v. STANLEY PRODUCE Co., INC. PACA 
Docket No. 2-4858. In order issued May 10, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,223) 


MIRSKI, ROGERS & DURKIN, INC. v. MONARCH PRODUCE, INC. PACA 
Docket No. 2-5371. In order issued June 4, 1979, by Donald A. 
Campbell, Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 19,224) 


DON BONANNO CITRUS COMPANY v. LARRY G. SEAMANS, d/b/a DIAMOND 
PRODUCE DISTRIBUTORS. PACA Docket No. 2-5387. Reparation of 
$2,450.00 with 8 percent interest from December 1, 1978, awarded 
complainant against respondent in order issued June 5, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,225) 


PETER A. EONAITIS v. HYLAN WORLD WIDE FRUIT EXCHANGE. PACA 
Docket No. 2-5391. Reparation of $1,413.75 with 8 percent inter- 
est from December 1, 1978, awarded complainant against respond- 
ent in order issued June 5, 1979, by Donald A. Campbell, Judicial 
Officer. 
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(No. 19,226) 


GEO. A. HEIMOS Co., INC. v. ELM CITY PRODUCE, INC. PACA 
Docket No. 2-5390. Reparation of $1,153.50 with 8 percent inter- 
est from November 1, 1978, awarded complainant against respond- 
ent in order issued June 5, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,227) 


JOHNSON GUNN, d/b/a GUNN PRODUCE COMPANY v. CORY FARMS INC. 
PACA Docket No. 2-5393. Reparation of $29,646.29 with 8 percent 
interest from August 1, 1978, awarded complainant against re- 
spondent in order issued June 5, 1979, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 19,228) 
JERRY SHULMAN PRODUCE SHIPPER, INC. v. WILEY L. SEVERT, d/b/a 


SEVERT & SONS PRODUCE. PACA Docket No. 2-5389. Reparation of 
$2,300.06 with 8 percent interest from April 1, 1978, is awarded 


complainant against respondent in order issued June 5, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,229) 


GAILIAN DEAN BAGLEY, JR., d/b/a BAGLEY PRODUCE COMPANY ov. 
ANTHONY MOBARAK, d/b/a MO-JAX BROKERAGE COMPANY. PACA 
Docket No. 2-5394. Reparation of $9,445.64 with 8 percent inter- 
est from June 1, 1978, awarded complainant against respondent in 
order issued June 6, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,230) 


LET-US-PAK v. L. CHARLES JOHNSON, INC. PACA Docket No. 2-5395. 
Reparation of $13,636.30 with 8 percent interest from November 1, 
1978, awarded complainant against respondent in order issued 
June 6, 1979, by Donald A. Campbell, Judicial Officer. 
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(No. 19,231) 


MILLS DISTRIBUTING COMPANY v. L. CHARLES JOHNSON, INC. PACA 
Docket No. 2-5398. Reparation of $1,737.55 with 8 percent inter- 
est from December 1, 1978, awarded complainant against respond- 
ent in order issued June 6, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,232) 


SAHARA PACKING COMPANY v. L. CHARLES JOHNSON, INC. PACA Dock- 
et No. 2-5396. Reparation of $4,100.00 with 8 percent interest 
from December 1, 1978, awarded complainant against respondent 
in order issued June 6, 1979, by Donald A. Campbell, Judicial Offic- 
er. 


(No. 19,233) 


HOWARD A. HALL, d/b/a H. HALL & CO. v. AMERICAN BROKERAGE OF 
KANSAS City, INC. PACA Docket No. 2-5380. Reparation of 


$8,715.05 with 8 percent interest from October 1, 1978, awarded 
complainant against respondent in order issued May 29, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,234) 


JACK T. BAILLIE Co., INC. v. AMERICAN BROKERAGE OF KANSAS CITY, 
INC. PACA Docket No. 2-5381. Reparation of $6,470.00 with 8 per- 
cent interest from October 1, 1978, awarded complainant against 
respondent in order issued May 29, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,235) 


OSHITA, INC. v. AMERICAN BROKERAGE OF KANSAS City, INC. PACA 
Docket No. 2-5397. Reparation of $917.65 with 8 percent interest 
from August 1, 1978, awarded complainant against respondent in 
order issued June 7, 1979, by Donald A. Campbell, Judicial Officer. 
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(No. 19,236) 


WEST FOODS, DIVISION OF CASTLE & COOKE, INC. v. IOWA MUSHROOM 
Co., INc. PACA Docket No. 2-5388. Reparation of $3,037.80 with 8 
percent interest from July 1, 1978, awarded complainant against 
respondent in order issued June 7, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,237) 


YONDER FRUIT FARMS, INC. v. A. CAVALLARO Co., INC. PACA Docket 
No. 2-5411. Reparation of $41,800.75 with 8 percent interest from 
November 1, 1978, awarded complainant against respondent in or- 
der issued June 7, 1979, by Donald A. Campbell, Judicial Officer. 
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Plant Variety Protection Act 


FLEMING, JACK B. PVPA Application No. 7400070. Appeal application — from Commis- 
sioner’s final decision — Novelty requirements — fail- 
ure to satisfy — Board review and recommendation 
— Petition dismissed 


(No. 19,238) 


In re JACK B. FLEMING. PVPA Application No. 7400070. Decided June 
6, 1979. 


Appeal application — plant variety protection — Dismissal of 


Where petitioner’s appeal application from the Commissioner’s final decision has been re- 
viewed by the Plant Variety Protection Board (7 U.S.C. 2443), and the Board recom- 
mends that said application be denied, the Commissioner’s decision is affirmed, and 
petitioner’s appeal is dismissed. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an appeal pursuant to the Plant Variety Protection Act (7 
U.S.C. 2321 et seq.), and the Regulations and Rules of Practice there- 
under (7 CFR Part 180), from the denial by the Commissioner of the 
Plant Variety Protection Office of petitioner’s application for plant 
variety protection of an oat designated as “J.F.O. 3Tee” (3-OTee). 


Petitioner’s initial application, No. 7400070, was filed on February 25, 
1974. After extensive communications between petitioner and officials 
917 
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of the Plant Variety Protection Office, it was denied on November 12, 
1976. On January 20, 1977, petitioner filed for reconsideration and sub- 
mitted additional information to be included as part of his application. 
On February 10, 1977, the Commissioner sustained the previous denial 
of petitioner’s application. Thereafter, on March 18, 1977, following his 
submission of still more information to the Commissioner on February 
20 and 21, 1977, petitioner filed this appeal to the Secretary of Agricul- 
ture ' from the Commissioner’s final decision. On November 25, 1977, 
the Commissioner filed a response to the appeal and on November 30, 
1977, petitioner replied to the Commissioner’s response. 


Section 63 of the Act requires the Secretary to “seek the advice of the 
Plant Variety Protection Board on all appeals, before deciding the ap- 
peal” (7 U.S.C. 2443). Pursuant to this requirement and in accordance 
with the authority of the Board provided in section 7 (b) (2) of the Act (7 
U.S.C. 2327 (b) (2) ), the record involved in this appeal was reviewed by 
the Board. On December 13, 1978, the Board unanimously recom- 
mended “that the Secretary affirm the decision of the Commission to 
deny the [petitioner’s] application.” 


An application for plant variety protection must include evidence of 
eligibility for protection, i.e., evidence that the plant is a novel variety, 
which meets the requirements of section 41 (a) of the Act (7 U.S.C. 


2401 (a) ). Section 41 (a) defines the term “novel variety” as follows: 


(1) Distinctness in the sense that the variety clearly differs by one or more 
identifiable morphological, physiological or other characteristics (which may 
include those evidenced by processing or product characteristics, for example, 
milling and baking characteristics in the case of wheat) as to which a difference 
in genealogy may contribute evidence, from all prior varieties of public knowl- 
edge at the date of determination within the provisions of section 2402 of this 
title; and 


(2) Uniformity in the sense that any variations are describable, predictable 
and commercially acceptable; and 


(3) Stability in the sense that the variety when sexually reproduced or recon- 
stituted, will remain unchanged with regard to its essential and distinctive 
characteristics with a reasonable degree of reliability commensurate with that 
of varieties of the same category in which the same breeding method is em- 
ployed. 


1 Effective December 1, 1977, the authority of the Secretary of Agriculture to decide ap- 
peals by applicants under the Plant Variety Protection Act was delegated to the Judicial 
Officer (42 F.R. 61029). The Office of the Judicial Officer is a career position established 
pursuant to the Act of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 
of 1953 (5 U.S.C. 1970 ed., Appendix, p. 550). 





JACK B. FLEMING 919 
Cite as 38 A.D. 917 


The application for a certificate of protection should consist of a com- 
pleted application form and a set of exhibits as designated in the applica- 
tion form. The required exhibits should contain: 


Exhibit A — The breeding history, including, in the case of oats, the variety 
names or breeding line designations, and the breeding method; evidence of sta- 
bility showing, for at least three generations of reproduction, that the varietal 
characteristics did not change; and a description of variability indicating the 
kinds of variance, how they can be identified, and the frequency of occurrence. 


Exhibit B — A botanical description which supplements Exhibit C. 


Exhibit C (A standardized form prepared by the Plant Variety Protection Of- 
fice to allow the variety description to be computerized to facilitate the Exam- 
iner in searching the literature of the crop to identify the claim of distinctness.) 
— An objective description of the variety based on values for varietal charac- 
teristics provided by the applicant. 


Exhibit D — The identifiable characters which establish the distinctness of 
the variety, supported by verifying statistics or references to standards such as 
color charts. 


Exhibit E — A statement of ownership by the applicant. 


FINDINGS OF FACT 


1. Petitioner, Jack B. Fleming, is an individual whose address is 
Route 1, Box 131, Shubuta, Mississippi 39360. On February 25, 1974, 
petitioner filed an application with the Plant Variety Protection Office 
(No. 7400070) seeking a certificate of protection for an oat variety, 
designated as “J.F.O. 3Tee” (3-OTee). In his original application and in 
the materials filed with the Plant Variety Protection Office which sup- 
plement his application, petitioner asserted that the 3-OTee oat plant is 
a homogeneous variety, distinct, uniform and stable as to variety en- 
titled to protection under the Act. 


2. A preliminary review of petitioner’s application for protection re- 
vealed five primary deficiencies: (1) Within different parts of the appli- 
cation the oat variety was stated to be of different species; (2) There was 
no reference to the parental material and the breeding history was other- 
wise unintelligible because of the use of nonstandard and undefined 
terms; (3) The objective description could not be clearly determined or 
computerized because the preliminary Exhibit C form had been altered 
by the inclusion of ranges of measurements and comments; (4) The 
novelty claim was indefinite and needed revision to a more standard for- 
mat; and (5) The claim of novelty was not based on concrete identifiable 
characters. By letter from the Examiner, dated March 19, 1976, peti- 
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tioner was notified of the details of these deficiencies and was requested 
to revise his application and the exhibits thereto to provide additional 
information and to eliminate conflicts within the application (Part 3, II, 
Attachment 1). ” 


4. During the period of time from March 19, 1976, through November 
12, 1976, numerous communications passed between the petitioner and 
the Examiner. These additional submissions, in the form of letters, ex- 
hibits and oral statements to the Examiner, provided information which 
satisfied most of the deficiencies in the application that were pointed out 
in the Examiner’s March 19, 1976, letter. For instance, the species was 
eventually designated throughout the application and the exhibits at- 
tached thereto as Avena sativa; the specified nonstandard terms such as 
“and their variable” (Part 3, III, Attachment 2-1) were explained; and 
nearly all ranges in measurements were eliminated from the description 
on the Exhibit C form. Petitioner’s new submissions, however, failed to 
correct the deficiencies in his application with respect to his claim of 
novelty (Exhibit D) * and introduced in the Exhibit C form a new range 
of measurements for lemma length. ‘ Further, in the resubmitted Ex- 
hibit D, petitioner raised new claims of novelty which were unsupported 


* The citations to the record refer to the appeal file as submitted to the Plant Variety Pro- 
tection Board. 


* The application still failed to make reference to comparisons with other varieties, and 
either no data was provided to support the claims or the data provided was inadequate. 
There were also subjective, undefined terms such as “new trampling and recuperating qual- 
ities, new curing qualities * * * with aroma of distance green or dry” (Part 3, III, Attach- 
ment 3-9). 


‘ The lemma is a modified flower part which envelops the seed (caryopsis) and whose 
length is often considered the same length as the grain. In the Exhibit C (Part 3, III, 
Attachment 3-5), the length indicated is a range of 11 to 17 millimeters, with a length of 
16 to 19 millimeters indicated for something the petitioner termed a “rice g. twin.” The 
petitioner’s indicated range includes all or part of the length classes—very short (8 to 12 
millimeters), short (13 to 15 millimeters), midlong (16 to 18 millimeters), and long (19 to 21 
millimeters)—described by T. R. Stanton in the 1955 USDA Technical Bulletin 1100, “Oat 
Identification and Classification,” a standard reference which petitioner cited in his Ex- 
hibit D (Part 3, ITI, Attachment 3-6). 
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by sufficient data necessary to allow verification of the claims ° or were, 
in some instances, contradictory to evidence submitted by petitioner. ° 


5. After receipt of petitioner’s revised application on September 16, 
1976, the Examiner attempted to finalize the exhibits to the application 
with the information available to him so that uniformity and stability 
could be established. The evidence of stability included as part of the 
application, however, did not describe the varietal characters of the oat. 
Further, rather than establishing uniformity, the application contained 
evidence of nonuniformity. ” 


6. After receipt of petitioner’s amended application and exhibits, 
dated September 5, 1976 (Part 3, III, Attachments 3-1 through 3-11), 
the Commissioner determined that the oat variety covered by peti- 
tioner’s application, No. 7400070, did not meet the requirements of pro- 
tection under the Plant Variety Protection Act and accordingly denied 
the application. By letter from the Commissioner dated November 12, 
1976 (Part 3, III, Attachment 13), petitioner was notified that his 
application was denied because it failed to contain sufficient evidence to 
establish either the stability of essential and distinct varietal charac- 
teristics or uniformity. 


7. On January 20, 1977, petitioner filed for reconsideration of the 


Commissioner’s determination, pursuant to section 180.106 (b) of the 


5 For example, petitioner’s claim that his oat is “higher in protein than any other oat” (Part 
3, III, Attachment 3-8) could not be verified because the data to allow comparison to all 
other varieties of oats was unavailable. Petitioner attempted to rectify this deficiency by 
transmitting to the Judicial Officer on August 18, 1978, three exhibits (Nos. 41, 42 and 43) 
reporting protein analyses of some samples of his oats (Part 6). The data contained in these 
exhibits, however, is not sufficient to allow verification of the claim since the analyses were 
performed on only a very few samples and the growth history of those samples is unknown. 
For such data to be of any use, a comparison should have been made by growing peti- 
tioner’s oats under controlled conditions with similar oat varieties and then comparing the 
protein levels among the various plants. 


® For example, petitioner claimed that his oat is resistant to all known oat plant diseases, 
rusts and smuts (Part 3. III, Attachwaerris 2-9,5-5 and 3-6 However, there are hundreds 
of known races of rusts and smuts and no known oat variety is resistant to all of them. In 
addition, evidence submitted by petitioner indicated the susceptibility of his oat to at least 
one viral disease (Barley Yellow Dwarf Virus) and one fungal (Helminthosporium leaf spot) 
disease (Part 3, III, Attachments 4-2 and 4-3). Dr. Briggle’s letter of June 11, 1976, to the 
Examiner stated that petitioner’s oat plants were “heavily diseased” (Part 3, III, Attach- 
ment 9-1). 


7 See Dr. Delouche’s letter of November 26, 1974 (Part 3, III, Attachments 13-4 and 
13-5), stating that examination of the seed for petitioner’s oat revealed a mixture of white 


and red type oats and the abnormal range in lemma length reported by petitioner on Ex- 
hibit C (Part 3, III, Attachment 3-5). 
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regulations, and submitted in support of reconsideration a letter dated 
April 8, 1971, to petitioner from Dr. G. F. Vaughn (Part 3, III, Attach- 
ment 14-2). The request for reconsideration did not provide evidence of 
stability and uniformity nor did it otherwise materially change the 
amended application which the Commissioner previously denied. On 
February 10, 1977, petitioner’s request for reconsideration was denied. 


8. Between February 10, 1977, and March 18, 1977, when petitioner 
filed this appeal, petitioner transmitted to the Commissioner various 
other letters and attachments which have been included as part of peti- 
tioner’s application for a plant variety certificate in accordance with sec- 
tion 180.108 of the Regulations and Rules of Practice (Part 3, III, At- 
tachments 16-1 through 16-13). The information contained in these let- 
ters and attachments does not substantially address the deficiencies in 
petitioner’s amended application and does not provide evidence of uni- 
formity or stability of the oat. 


9. On December 13, 1978, after reviewing the record developed pur- 
suant to this appeal, the Plant Variety Protection Board recommended 
unanimously “that the Secretary affirm the decision of the Commis- 
sioner to deny the [petitioner’s] application.” 


10. Petitioner’s application, the exhibits thereto and the supple- 
mental data and information contained in the file on appeal fail to estab- 
lish that petitioner’s oat variety is stable and uniform or that the Com- 
missioner’s determination that the oat is not eligible for a certificate of 
protection under the Act, and his consequent denial of the application, 
was without good cause. 


CONCLUSIONS 


The Plant Variety Protection Act (7 U.S.C. 2321 et seq.) protects the 
owners of seed reproduced plant varieties by granting them exclusive 
rights to the sale and control of specific varieties. The granted right is 
evidenced by a certificate of protection, which includes the evidence that 
the material covered by the application is eligible for protection under 
the Act. The Plant Variety Protection Office is established by the Act 
and is charged with the responsibility of administering the provisions of 
the Act. 


To receive a certificate of protection, the person applying therefor 
must file an application pursuant to section 51 of the Act (7 U.S.C. 
2421). The application must contain evidence of eligibility for protection 
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and is included as a part of the certificate when a certificate is issued. It 
is the applicant’s responsibility to complete the application form and the 
required exhibits in full and to provide supporting data and evidence 
sufficient to establish that the variety covered is novel and eligible for 
protection under the Act. Novelty requires a showing that the variety is: 
(1) distinct; (2) uniform; and (3) stable (7 U.S.C. 2401 (a) ). 


Upon receipt, an application for protection is reviewed by an Exam- 
iner in the Plant Variety Protection Office to determine its completeness 
and to identify any conflict or inconsistence in the claims and support- 
ing data contained therein. Any defects or deficiencies found during this 
preliminary review are pointed out to the applicant along with recom- 
mendations for corrective action. It is then the responsibility of the 
applicant to provide such additional data as may be necessary to correct 
all material deficiencies in the application and to establish the novelty of 
the plant variety covered by the application. 


Since the Examiner verifies the distinctness of the variety by compar- 
ing its characteristics to descriptions of other varieties which have al- 
ready been independently published, one of the most important aspects 
of the application is the objective description, Exhibit C, which is used 
for making the comparison. The characters used by the applicant in the 
objective description must be clear and specific and must be suitable for 
comparison with the characters in the published descriptions of other 


varieties. In this case, the information included by petitioner in his Ex- 
hibit C was never sufficiently refined to meet these requirements. 


Once the distinctness of the variety has been verified by the Examiner, 
the rest of the application, exhibits and supporting data is reviewed to 
determine if the remaining prerequisites to the proof of novelty, i.e. , sta- 
bility and uniformity, have been established. Since the applicant should 
already have determined uniformity and stability of his variety before 
the application is submitted, the supporting evidence of these claims 
should be complete if the applicant simply describes the process by 
which he has established these factors. All three requirements of section 
41 (a) of the Act (7 U.S.C. 2401 (a) ) must be satisfied before the variety 
may be protected under the Act. 


In the present appeal, the preliminary review of petitioner’s applica- 
tion revealed a number of deficiencies in the application (see Finding 2, 
supra). These deficiencies resulted primarily from the inclusion of in- 
complete or inconsistent information and from the use of nonspecific 
and nonstandard characters in the description of the oat. A great deal of 
correspondence and other communications were exchanged between the 
Examiner and petitioner following the March 19, 1976, letter from the 





924 PLANT VARIETY PROTECTION ACT 
Cite as 38 A.D. 917 

Examiner setting forth petitioner’s deficiencies. During the course of 
this exchange, the Examiner endeavored to acquire from petitioner such 
additional evidence as was necessary to correct the deficiencies in the 
original application and to correct new deficiencies resulting from peti- 
tioner’s extensive revisions and enlargement of the application. This re- 
sulted in petitioner's submission to the Examiner of an almost com- 
pletely revised application dated September 5, 1976. It is apparent from 
a review of this correspondence that the Examiner had to literally pull 
new information out of petitioner to correct the deficiencies in the orig- 
inal application; however, it also appears that the review process was 
moving farther rather than closer to the point where the application and 
exhibits could be finalized and the review completed. 


Although petitioner’s additional submissions did correct many of the 
deficiencies in the original application, some were not corrected and new 
problems were created. 


As to the requirement of distinctness, the species of petitioner’s plant 
was eventually determined to be Avena sativa; however, petitioner 
failed to provide any comparison of his oat variety to reference varieties, 
as required in Exhibit D. In classification systems, variety is a more spe- 
cific category than species. Therefore, many varieties are found within a 
species and they share certain traits which are characteristic of the 


species. The simplest and most effective form of Exhibit D is for the 
applicant to state the most similar existing variety and then list the 
characteristics by which his variety differs from the most similar 
variety. Unless obvious, the distinguishing characteristics must be sup- 
ported by statistics or reference to standards such as color charts. Other 
alternatives such as comparing the variety to groups of varieties having 
similar characteristics may alternatively be used by any applicant. 


Further, petitioner also failed to eliminate all variable information 
from the objective description in Exhibit C or reconcile the conflicting 
evidence regarding the varietal characteristics of his oat in the exhibits 
(see Finding 4, supra). For these reasons, the Examiner was still unable 
to verify the distinctness of the oat variety even after petitioner’s exten- 
sive revision of the application on September 5, 1976. 


At this point, the Examiner abandoned the normal order of examina- 
tion i.e., determining distinctness first, and undertook instead to verify 
the stability and uniformity of the variety. The evidence contained in 
the application was found to support neither of these requirements. Ac- 
cordingly, the application was denied by the Commissioner on Novem- 
ber 12, 1976. In support of his denial, the Commissioner wrote to peti- 
tioner (Part 3, III, Attachment 13): 
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While you have stated that, “3- OTee oat plant is a homogenous variety type 
oat plant, distinct, uniform and stable as to variety,” you have not met these re- 
quirements for the following reasons: 


(1) Your statement is not substantiated. Dr. Johnston’s letter of December 
15, 1972, cited as support for this statement does not describe stability of es- 
sential and distinct varietal characteristics. As this letter clearly indicates, sta- 
bility of gene states (alleles) controlling such characters is established by 
observing successive generations in a breeding program. 


(2) Evidence to the converse is presented. Dr. Delouche’s letter of November 
26, 1974, states, “2. Examination of panicle type and seed revealed a mixture 
of white and red type oats.” This does establish that you have a mixture of va- 
rieties. 


The range of variability in the description of your variety also argues that itis a 
mixture. The lemma length you indicate as typical of your Exhibit C varies by 
almost 50 percent. Such variability may even account for the extensive changes 
you have made in the description. 


A review of the record not only reveals support for the Commissioner’s 
stated reasons for the denial, but, also, reveals various other problems 
and inconsistencies apparent on the face of the application, many of 
which contradict petitioner’s claim that his oat is a novel variety. 


In response to the Examiner’s letter of August 31, 1976 (Part 3, III, 
Attachment 12), which pointed out a conflict in the lemma length values 
between petitioner’s Exhibit C (11 millimeters) and Exhibit B (14-17 
millimeters), petitioner submitted his revised Exhibit C, dated Septem- 
ber 5, 1976, showing a range of 11-17 millimeters for lemma length. Al- 
though the revised range indicated by petitioner avoided the problem 
identified by the Examiner, the revised range is unusually wide, passing 
through three separate standardized groups of measurements, and thus 
is inappropriate to be used in the objective description. The range of lem- 
ma length also tends to indicate nonuniformity of the plant material. 


Petitioner’s Exhibit 3A (Part 3, Ill, Attachment 4-2) filed with his 
letter dated March 4, 1976, was previously filed in the application in a 
more complete version—petitioner’s Exhibit 3B (Part 3, III, Attachment 
4-3). A comparison of the two versions shows that the most recent sub- 
mission has been altered so that the phrases “No disease problems were 
fjund” and “No disease present” appear to apply to petitioner’s oat when 
they actually apply to other plants. 


Petitioner’s claim (Part 3, III, Attachments 3-4 through 3-9) that his 
oat variety is fully resistant to “all known oat plant disease, all rusts and 
all smuts etc.” (Part 3, III, Attachment 3-6) is in complete conflict with 
the indications of disease susceptibility in petitioner’s Exhibits 3A and 
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3B (Part 3, III, Attachments 4-2 and 4-3), and with Dr. Briggle’s letter 
of June 11, 1976, to the Examiner (Part 3, ITI, Attachment 9-1). 


Petitioner’s Exhibit 5b (Part 3, III, Attachment 4-4) was originally 
submitted in a more complete version prior to March 24, 1976—peti- 
tioner’s Exhibit 5C (Part 3, III, Attachment 4-5)—and also in an even 
less complete form (Part 3, III, Attachment 4-6). Two of these versions 
have been modified to eliminate the reference to poor quality on an “as 
fed basis” and to obscure the fact that the test sample was less than a 
pound. 


Petitioner’s Exhibits 12A and 12B (Part 3, III, Attachments 4-7 and 
4-8) are abbreviated to the point that they cannot be understood. How- 
ever, petitioner’s designation of plant types one through six in both ex- 
hibits indicates that there are six different plant types within the 
variety. A uniform variety has only one plant type. The presence of mul- 
tiple plant types was also confirmed by petitioner in his telephone con- 
versation with the Examiner on April 5, 1976, when he stated there are 
five plant types within his oat variety (Part 3, III, Attachment 7-1). 


Petitioner failed to specify the parental material from which he devel- 
oped the oat except for his statement that it came from “the variety he 
grows now’ (Part 3, III, Attachment 7-1). This information should have 
been included in Exhibit A. However, Exhibit A (Part 3, III, Attachment 
3-1) indicates only that the variety came from a seedling found by peti- 
tioner in an old test bed where he used to grow selected oat seed. Thus, 
the evidence in the application indicates that the variety originated from 
itself. 


Further, the change of name for petitioner’s oat reflected in the 
amended exhibits dated September 5, 1976, is unacceptable under the 
Federal Seed Act (7 U.S.C. 1571 (d) ) because it implies a relationship to 
the recognized variety “OTee,” which is not true. 


Finally, since none of the evidence or arguments submitted by peti- 
tioner in connection with his request to the Commissioner for recon- 
sideration or in connection with this appeal refutes the basis for the 
Commissioner’s denial or corrects the various deficiencies in the applica- 
tion (see Parts 1, 5 and 6), the determination of the Commissioner that 
petitioner failed to establish that his oat variety is entitled to protection 
under the Act must be sustained. In addition to correcting the various 
conflicts within the application, evidence of stability derived from obser- 
vations over several generations of production and proof that the ma- 
terial is not a mixture are still necessary before the oat variety can be 
considered for protection under the Plant Variety Protection Act. 
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ORDER 


The Commissioner’s denial of application No. 7400070 for a certificate 
of Plant Variety Protection is affirmed and petitioner’s appeal is dis- 
missed. 
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